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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:09-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036

THIS DOCUMENT RELATES TO:

Swift v. BancorpSouth, Inc.
N.D. FL Case No. 1:10-cv-00090-SPM
S.D. FL Case No. 1:10-cv-23872-JLK

SECOND AMENDED COMPLAINT

Plaintiff, Shane Swift, through undersigned counsel, on behalf of himself and all persons
similarly situated, alleges the following based on personal knowledge as to allegations regarding
the Plaintiff and on information and belief as to other allegations.

INTRODUCTION

1. This is a civil action seeking monetary damages, restitution, and declaratory
relief from Defendant, BancorpSouth Bank (“BancorpSouth” or the “Bank”), arising from its
unfair and unconscionable assessment and collection of excessive overdraft fees.

2. In the era of electronic banking and the ubiquitous use of debit card
transactions, the assessment of overdraft fees has become a major profit center for many United
States banks, including BancorpSouth. For years, banks covered customers who occasionally
bounced checks and even did so for a time for customers using debit cards, without charging

their customers. Since the early 1990’s, however, banks have devised methods to provide
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overdraft “protection” for customers and charge them in each instance. A recent FDIC report
estimated that overdraft fees represent 74 percent of the total service charges that are imposed on
deposit accounts in the United States. A 2008 FDIC study reports that overdraft fees for debit
cards can carry an effective annualized interest rate that exceeds 3,500 percent. Nevertheless,
the Consumer Federation of America reports that five of the ten largest banks raised their
overdraft fees in the last year.

3. In 2007, banks collected more than $17 billion in overdraft fees. That number
nearly doubled in 2008, as more and more consumers struggled to maintain positive checking
account balances. In 2009, banks brought in $37.1 billion in overdraft charges alone. Operating
over 300 commercial banking locations in Alabama, Arkansas, Florida, Louisiana, Mississippi,
Missouri, Tennessee, and Texas, BancorpSouth benefits greatly from these staggering charges.

4. Almost by definition, these fees disproportionately affect the poor, who are
most likely to maintain low balances. Moebs Services, a research company that has conducted
studies for the government as well as banks, estimates that 90 percent of overdraft fees are paid
by the poorest 10 percent of banks’ customer base. Moreover, these fees have the tendency to
create a domino effect, because the imposition of a service charge on an account with a negative
balance will make it less likely that the account holder’s balance will reach positive territory,
resulting in more fees.

5. Before debit cards existed, banks occasionally extended the courtesy of
honoring paper checks written on overdrawn or otherwise deficient accounts for customers who
were typically in good standing. Banks extended this courtesy largely because the third party
involved in a sales transaction allowed the customer to pay by check, expecting the funds to be

available and the check to clear. For example, if a customer wrote a check to purchase groceries,
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the grocery store would only know whether the check cleared after the groceries had been
purchased.

6. The same considerations are not present when customers use debit cards.
Banks could simply decline to honor debit or point of sale transactions where accounts lack
sufficient funds to execute the transactions. Retail and service transactions could still be
executed if consumers presented an alternative form of payment. ATM transactions could still
proceed if banks provided a warning that an overdraft fee would be assessed, and customers
chose to proceed nevertheless. In fact, until a few years ago, most banks simply declined debit
transactions that would overdraw an account.

7. Instead of simply declining debit transactions when there are insufficient
funds, or warning its customers that an overdraft fee will be assessed if they proceed with the
transaction, BancorpSouth routinely processes such transactions and then charges its customers
an overdraft fee of $32 — even when the transaction is for only a few dollars. This automatic,
fee-based overdraft scheme is intentionally designed to maximize overdraft fee revenue for
BancorpSouth. Additionally, as part of its inequitable motive to generate obscene profits gained
through the imposition of unconscionable overdraft fees, BancorpSouth failed to adequately
disclose to its customers that they could elect to opt out of overdraft protection.

8. In many instances, these overdraft fees cost BancorpSouth account holders
hundreds of dollars in a matter of days, or even hours, when they may be overdrawn by only a
few dollars. Even more egregious, customer accounts may not actually be overdrawn at the time
the overdraft fees are charged, or at the time of the debit transaction.

9. Thus, it is through manipulation and alteration of customers’ transaction

records that BancorpSouth maximizes overdraft penalties imposed on customers.
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JURISDICTION AND VENUE

10. This Court has original jurisdiction of this action under the Class Action
Fairness Act of 2005. Pursuant to 28 U.S.C. §§ 1332(d)(2) and (6), this Court has original
jurisdiction because the aggregate claims of the putative Class members exceed $5 million,
exclusive of interest and costs, and at least one of the members of the proposed classes is a
resident of a different state than BancorpSouth.

11. Venue is proper in this district pursuant to 28 U.S.C. § 1407(a). Venue was
proper in the Northern District of Florida, the district in which Plaintiff’s action was originally
filed, pursuant to 28 U.S.C. § 1391 because BancorpSouth is subject to personal jurisdiction
there and regularly conducts business in that district, and because a substantial part of the events

or omissions giving rise to the claims asserted herein occurred and continue to occur in that

district.
THE PARTIES
12. Plaintiff, Shane Swift, is a resident of the State of Arkansas.
13. BancorpSouth is a state chartered bank incorporated in the State of

Mississippi and maintains its principal place of business in Tulepo, Mississippi. Among other
things, BancorpSouth is engaged in the business of providing retail banking services to tens of
thousands of consumers, including Plaintiff and members of the putative Classes, which include
the issuance of debit cards for use by its customers in conjunction with their checking accounts.
BancorpSouth operates over 300 banking and insurance locations in Alabama, Arkansas, Florida,

Louisiana, Mississippi, Missouri, Tennessee and Texas.
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CLASS ALLEGATIONS

14. Plaintiff brings this action on behalf of himself and all others similarly
situated pursuant to Fed. R. Civ. P.23. This action satisfies the numerosity, commonality,
typicality, adequacy, predominance, and superiority requirements of Rule 23.

15. The proposed classes are defined as:

All BancorpSouth customers, in the United States who, within the
applicable statute of limitations preceding the filing of this action to the
date of class certification, maintained a non-commercial account, and
incurred an overdraft fee as a result of BancorpSouth’s practice of re-

sequencing debit card transactions from highest to lowest (the “National
Class”).

All BancorpSouth customers having non-commercial accounts at branches
in the state of Arkansas for the purpose of asserting claims under the
Arkansas Deceptive Trade Practice Act, Ark. Code Ann. § 4-88-101, et
seq. (the “Arkansas State Subclass”) (see Fifth Claim for Relief, infra).

The National Class and the Arkansas State Subclass are collectively
referred to as the “Classes.”

16. Plaintiff reserves the right to modify or amend the definition of the proposed
Classes before the Court determines whether certification is appropriate.

17. Excluded from the Classes are BancorpSouth, its parents, subsidiaries,
affiliates, officers and directors, any entity in which BancorpSouth has a controlling interest, all
customers who make a timely election to be excluded, governmental entities, and all judges
assigned to hear any aspect of this litigation, as well as their immediate family members.

18. The members of the Classes are so numerous that joinder is impractical. The
Classes consist of thousands of members, the identity of whom is within the knowledge of and
can be ascertained only by resort to BancorpSouth’s records.

19. The claims of the representative Plaintiff are typical of the claims of the

Classes in that the representative Plaintiff, like all Class members, was charged overdraft fees by

-5-
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BancorpSouth as a result of its practice of re-sequencing debit card transactions from highest to
lowest.  The representative Plaintiff, like all Class members, has been damaged by
BancorpSouth’s misconduct in that he has been assessed and/or will continue to be assessed
unfair and unconscionable overdraft charges. Furthermore, the factual basis of BancorpSouth’s
misconduct is common to all Class members, and represents a common thread of unfair and
unconscionable conduct resulting in injury to all members of the Classes.

20. There are numerous questions of law and fact common to the Classes and
those common questions predominate over any questions affecting only individual Class
members.

21. Among the questions of law and fact common to the Classes are whether
BancorpSouth:

a. Did not clearly disclose and/or refused to allow its customers to
opt out of its overdraft protection program,;

b. Did not obtain affirmative consent from its customers prior to
processing transactions that would result in overdraft fees;

C. Does not alert its customers that a debit card transaction will
trigger an overdraft fee, and does not provide its customers with an opportunity to cancel such
transactions;

d. Manipulates and reorders transactions so that it can increase the
number of overdraft fees it imposes;

€. Manipulates and reorders debits from highest to lowest in order to

maximize the number of overdrafts and, consequently, the amount of overdraft fees;
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f. Imposes overdrafts and overdraft fees when, but for reordering
transactions, there would otherwise be sufficient funds in the account;

g. Fails to provide customers with accurate balance information;

h. Delays posting of transactions by customers using debit cards so
that customers are charged overdraft fees on transactions, even though the customers had
sufficient funds in their accounts to cover the transactions upon execution;

1. Charges exorbitant overdraft fees that bear no relationship to the
actual costs and risks of covering insufficient funds transactions;

J- Breaches its covenant of good faith and fair dealing with Plaintiff
and other members of the Classes through its overdraft policies and practices;

k. Requires its customers to enter into standardized account
agreements which include unconscionable provisions;

1. Converts money belonging to Plaintiff and other members of the
Classes through its overdraft policies and practices;

m. Is unjustly enriched through its overdraft policies and practices;
and

n. Violates the consumer protection acts of certain states through its

overdraft policies and practices.

22. Other questions of law and fact common to the Classes include:
a. The proper method or methods by which to measure damages, and
b. The declaratory relief to which the Classes are entitled.

23. Plaintiff’s claims are typical of the claims of other Class members, in that they

arise out of the same wrongful overdraft policies and practices and the same or substantially
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similar unconscionable provisions of BancorpSouth’s account agreements and other related
documents. Plaintiff has suffered the harm alleged and has no interests antagonistic to the
interests of any other Class member.

24. Plaintiff is committed to the vigorous prosecution of this action and has
retained competent counsel experienced in the prosecution of class actions and, in particular,
class actions on behalf of consumers and against financial institutions. Accordingly, Plaintiff is
an adequate representative and will fairly and adequately protect the interests of the Classes.

25. A class action is superior to other available methods for the fair and efficient
adjudication of this controversy. Since the amount of each individual Class member’s claim is
small relative to the complexity of the litigation, and due to the financial resources of
BancorpSouth, no Class member could afford to seek legal redress individually for the claims
alleged herein. Therefore, absent a class action, the Class members will continue to suffer losses
and BancorpSouth’s misconduct will proceed without remedy.

26. Even if Class members themselves could afford such individual litigation, the
court system could not. Given the complex legal and factual issues involved, individualized
litigation would significantly increase the delay and expense to all parties and to the Court.
Individualized litigation would also create the potential for inconsistent or contradictory rulings.
By contrast, a class action presents far fewer management difficulties, allows claims to be heard
which might otherwise go unheard because of the relative expense of bringing individual
lawsuits, and provides the benefits of adjudication, economies of scale and comprehensive

supervision by a single court.
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COMMON FACTUAL ALLEGATIONS

A. BancorpSouth

217. According to its website, BancorpSouth has $13.6 billion in assets and
operates over 300 banking and insurance locations in Alabama, Arkansas, Florida, Louisiana,
Mississippi, Missouri, Tennessee and Texas.

28. BancorpSouth is in the business of providing its customers with a variety of
banking services. One of the services provided by BancorpSouth for customers who open a
checking account is a debit card, also known as a check card or ATM card. Through those debit
cards, customers can engage in transactions using funds directly from their accounts by engaging
in “debit” or “point of sale” (“POS”) transactions, or may withdraw money from their accounts
at automated teller machines (“ATMs”). Whether the card is used to execute POS transactions
or to withdraw cash from ATMs, the transaction is processed electronically. As a result,
BancorpSouth is notified instantaneously when the card is swiped, and has the option to accept
or decline transactions at such time.

29. BancorpSouth employs sophisticated software to automate its overdraft
system. This program maximizes the number of overdrafts, and thus, the amount of overdraft
fees charged per customer.

30. As a result of BancorpSouth’s manipulation and alteration of customers’
transactions records, funds in a customer’s account are depleted more rapidly and more overdraft
fees are likely to be charged for multiple smaller transactions. Indeed, overdraft charges are
likely to occur at times when, but for the manipulation and alteration, there would be funds in the
account and no overdraft would occur. For example, if a customer, whose account has a $50
balance at the time BancorpSouth processed several transactions, made four transactions of $10
and one subsequent transaction of $100 on the same day, the Bank would reorder the debits from

-9.
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largest to smallest, imposing five overdraft fees on the customer. Conversely, if the $100
transaction was debited last — consistent with the actual order of transactions — only one
overdraft fee would be assessed. See FDIC Study of Bank Overdraft Programs, November 2008,
available at: http://www.fdic.gov/bank/analytical/overdraft/, at 11, n. 12.

B. BancorpSouth’s Relevant Customer Documents Regarding Overdrafts

31. Plaintiff and all members of the Classes maintain or maintained a checking
account with BancorpSouth. The terms of BancorpSouth’s checking accounts are contained in
standardized account holder agreements, presented to its customers on a “take it or leave it”
basis, drafted and imposed by BancorpSouth, which was the party of vastly superior bargaining
strength, and thus constitute agreements of adhesion. A representative copy of BancorpSouth’s
“Deposit Account Terms and Conditions” (the “Deposit Agreement”), covering BancorpSouth’s
checking account customers is attached as Exhibit A.

32. The Deposit Agreement states:

If more than one item or order is presented for payment against the account on the

same day and the available balance of the account is insufficient to pay them all,

we may pay any of them in any order we choose, even if the order we choose

results in greater insufficient funds fees than if we had chosen to pay them in

some other order.

Id. at 5 (emphasis added).

33. BancorpSouth also publishes a document entitled “Account Information
Statement” that describes overdrafts and charges potentially applicable to customers’ account,
which is attached hereto as Exhibit B. The Account Information Statement states:

If more than one Transaction (whether check, ACH, ATM, debit card, bank fee,

overdraft-related fee or an other transaction) is presented for payment against

your account on the same banking day and the available balance is insufficient to

pay them all, we may decide to pay any or all of them in any order we choose.

When we pay Transactions, we generally choose to pay the largest Transaction
first and the smallest Transaction last. Our choosing this order of payment for

-10 -
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Transactions may result in greater Overdraft-related Fees than if we had chosen to
pay them in some other order or had chosen not to pay them.

Id. at 4 (emphasis added).’

34. The Deposit Agreement and, upon information and belief, related documents,
failed to disclose to customers that they had the option to “opt out” from the Bank’s overdraft
scheme, although it is possible for them to opt out upon request.

C. BancorpSouth’s Re-Ordering of Checking Account Transactions

35. In an effort to maximize overdraft revenue, BancorpSouth manipulates and
reorders debits from highest to lowest during given periods of time. BancorpSouth reorders
transactions for no reason other than to increase the number of exorbitant overdraft fees it can
charge. This practice violates the consumer protection laws of certain states and the covenant of
good faith and fair dealing in the Bank’s Deposit Agreement.

36. In addition, BancorpSouth misleads its customers regarding its reordering
practices. Instead of unequivocally telling its customers that it will reorder debits from highest to
lowest, the Bank states in its Deposit Agreement that “we may pay any of them in any order we
choose” and in the Account Information Statement that “we generally choose to pay the largest
Transaction first and the smallest Transaction last.” These statements are deceptive and/or unfair
because it is, in fact, the Bank’s practice to a/ways reorder debits from highest to lowest, and
because the Bank groups together POS transactions that occurred on subsequent days with POS
transactions that occurred on earlier days, and reorders them so that higher debits that occurred
on subsequent days are posted to its customers’ accounts before lower debits that occurred on
earlier days, contrary to the terms of the Bank’s Deposit Agreement, Account Information

Statement, and its customers’ reasonable expectations. The Bank’s practices thus violate the

! The Account Information Statement has an effective date of May 10, 2010.
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covenant of good faith and fair dealing implied in the Bank Deposit Agreement and Account
Information Statement, as well as the consumer protection laws of numerous states.

37. BancorpSouth also claims that its Internet Banking service ‘“helps you
streamline your financial information, giving you greater control of your finances.”
BancorpSouth further claims that with Internet Banking “you have quick and easy access to all
your account balance information.” Contrary to BancorpSouth’s representations, the online
account features are not a means by which consumers can gain control of their finances or
effectively manage their accounts. In fact, the inaccurate and unreliable information displayed in
the online account information on the Bank’s website dupes consumers into generating overdraft
fees for BancorpSouth.

38. Transactions involving debit cards used by BancorpSouth -customers,
including the withdrawal of cash from ATMs and POS transactions with vendors, are processed
electronically. As a result, BancorpSouth is notified instantaneously when the customer’s debit
card is swiped, and has the option to accept or decline these transactions.

39. Notwithstanding the instantaneous nature of these electronic debit card
transactions, under BancorpSouth’s posting system, it fails to post charges in the order in which
they are assessed or received. BancorpSouth developed a policy and employs a practice whereby
account charges and debits are posted to its customers’ accounts out of chronological order for
the sole purpose of maximizing the number of overdraft transactions and, therefore, the amount
of overdraft fees charged to its customers.

40. Instead of processing such transactions in chronological order, BancorpSouth

processes them starting with the largest debit and ending with the smallest debit, so as to

-12 -
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generate the largest possible number of overdrafts and the greatest possible amount of overdraft
fees.

41. BancorpSouth refrains from immediately posting charges to a customer’s
account as it receives them — sometimes for multiple business days. By holding charges rather
than posting them immediately to an account, BancorpSouth is able to amass a number of
charges on the account. Subsequently, BancorpSouth posts all of the amassed charges on a
single date. When the group of charges is eventually posted to the customer’s account,
BancorpSouth posts them in order of largest to smallest — not in the order in which they were
received or in the order in which they were charged. This delayed posting results in the
imposition of multiple overdraft fees that would not otherwise be imposed. The delayed posting
also prevents customers from ascertaining the accurate balances in their accounts.

42. BancorpSouth’s policy and practice of posting charges from largest to
smallest, rather than chronologically, or from smallest to largest, is specifically designed to
maximize the generation of overdraft fees by triggering overdraft fees for account charges that
would not otherwise result in such fees.

43. BancorpSouth enforces an unconscionable policy whereby charges assessed
are posted to customers’ accounts in a non-chronological order, from highest to lowest, and are
held for multiple days and then batched together, to maximize the number of overdraft
transactions and fees. BancorpSouth’s processing practices substantially increase the likelihood
that customers’ smaller charges will result in multiple overdraft fees. The practices provide
BancorpSouth with substantially higher service fee revenues than it would otherwise achieve

absent these practices.

-13 -
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44, BancorpSouth also assesses overdraft fees at times when actual funds in the
customer’s account are sufficient to cover all debits that have been submitted to the Bank for
payment. It does this by placing a “hold” on actual funds in the customer’s account. In doing so,
BancorpSouth charges overdraft fees where it faces no risk, because the cash balance in the
customer’s account has not dropped below zero.

45. A debit card can be used to make a purchase in two ways: (1) an Automated
Clearing House (“ACH”) transaction in which a customer enters his/her PIN number at the point
of sale; or (2) an “offline signature” transaction, in which the debit card is treated like a credit
card and the customer usually is required to sign a receipt. In the former, the money is debited
from the account instantaneously. In the latter, the “offline signature” transaction occurs in two
parts: first, authorization for the purchase amount is obtained by the merchant. Second, the
transaction is not actually “settled” (that is, money between the bank and the merchant does not
change hands) until the merchant submits the transaction to the bank sometime after the
customer’s purchase. Before settlement, “authorization holds” are placed on the customer’s
account, preventing access to money so held. For some transactions, the authorization hold is for
an amount larger than the purchase actually made by the customer. BancorpSouth charges an
overdraft fee when the authorization hold amount—not the purchase price—pushes an account
balance into negative territory.

46. Such “authorization hold” policies, and the extent to which they are used by
BancorpSouth to charge overdraft fees, are inconsistent with BancorpSouth’s Deposit
Agreement.

47. The terms of the Deposit Agreement fail to alert customers that they must

often keep a large cushion of funds in their account in order to guard against an overdraft fee
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even when customers do not spend more than the funds in their account, and are materially
deceptive. Accordingly, BancorpSouth charges customers overdraft fees even when there are
sufficient funds in customers’ accounts to cover transactions.

48. Charging an overdraft fee when in fact an account has never been over-drafted
is materially deceptive. By charging overdraft fees when in fact the customer’s account has not
been over-drafted, BancorpSouth breached its contract with Plaintiff.

49, As a result, Plaintiff and members of the Classes have been assessed overdraft
fees for transactions which occurred when they actually had sufficient funds in their accounts to
cover those transactions.

D. BancorpSouth’s Cloaking of Accurate Balance Information

50. BancorpSouth actively promotes the convenience of its debit cards and other
electronic debiting, but fails to provide customers with accurate balance information. When
customers execute account transactions, they generally do not have access to an accurate balance
register or balance information.

51. Online advertisements claim that online banking affords customers “quick and
easy access to all of [their] account balance information” presumably by giving customers a real-
time view of all the transactions scheduled to be posted to their account. But in reality,
BancorpSouth’s computers are set up not to process transactions in the order received, but in
order from highest to lowest dollar amount so as to ensure that the maximum number of
overdraft charges are imposed on customers’ accounts.

52. BancorpSouth provides inaccurate balance information to its customers
through its electronic network. BancorpSouth informs its customers that they have a positive
balance when, in reality, they have a negative balance, despite the Bank’s actual knowledge of

outstanding debits and transactions.
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53. Even when BancorpSouth has actual knowledge of outstanding transactions
which have already created a negative balance in a customer’s account, it encourages the
customer to incur more overdraft charges by approving — rather than prudently declining —
subsequent debit card purchases and other electronic transactions.

E. BancorpSouth’s Failure to Notify Customers of Overdrafts or Advise
Customers of Their Right to Opt Out

54, At the time its debit cards are used in POS transactions or at ATMs,
BancorpSouth is able to determine, almost instantaneously, whether there are sufficient funds in
a customer’s account to cover that particular transaction. The Bank has the technological
capability to decline transactions (which it does when a pending transaction would exceed a pre-
determined, overdraft tolerance limit for the account), or notify customers at that very moment
that the particular debit card transaction would result in an overdraft. Prior to the effective date
of the opt in/opt out requirements of Regulation E (the “Effective Date”), BancorpSouth could
have given customers the option to decline the transaction to avoid incurring overdraft fees, but it
did not do so because it sought to maximize the amount of revenue generated through its
assessment of overdraft fees.

55. Notwithstanding its technological capabilities and actual knowledge,
BancorpSouth failed to provide notice to Plaintiff and the Classes that a particular debit card
transaction would result in an overdraft and, hence, an overdraft fee. Because BancorpSouth’s
customers were not notified of the potential overdraft, and were not given the option of declining
the debit card transaction or providing another form of payment, the customers were assessed

monetary damages in the form of overdraft fees.
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56. Prior to the Effective Date, BancorpSouth failed to make Plaintiff and Class
members aware that they could opt out of its overdraft scheme upon request, thereby avoiding

any overdraft fees from being charged.

F. BancorpSouth’s Overdraft Policies and Practices Are Contrary to Best
Practices
57. By engaging in the conduct described herein, BancorpSouth has failed to

follow the list of “best practices” for overdraft programs set forth in the “Joint Guidance on
Overdraft Protection Programs” (“Joint Guidance”) issued by the United States Department of
the Treasury, the Office of the Comptroller of the Currency, the Board of Governors of the
Federal Reserve System, the Federal Deposit Insurance Corporation, and the National Credit
Union Administration (collectively, the “Agencies”). A copy of the Joint Guidance is attached
as Exhibit C. These “best practice” recommendations include: “Provide election or opt-out of
service. Obtain affirmative consent of consumers to receive overdraft protection. Alternatively,
where overdraft protection is automatically provided, permit consumers to ‘opt-out’ of the
overdraft program and provide a clear consumer disclosure of this option.” 70 F.R. 9127-01,
9132.

58. According to rules proposed by the Agencies: “Injury [caused by overdraft
charges] is not outweighed by countervailing benefits. . . . This is particularly the case for ATM
withdrawals and POS debit card transactions where, but for the overdraft service, the transaction
would typically be denied and the consumer would be given the opportunity to provide other
forms of payment without incurring any fee.” 73 F.R. 28904-01, 28929 (May 19, 2008).

59. The Joint Guidance also advises banks to “[a]lert customers before a
transaction triggers any fees. When consumers attempt to withdraw or transfer funds made

available through an overdraft protection program, provide a specific consumer notice, where
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feasible, that completing the withdrawal may trigger the overdraft fees.” 70 F.R.D. 9127, 9132.
The Joint Guidance further advises that “[t]his notice should be presented in a manner that
permits consumers to cancel the attempted withdrawal or transfer after receiving the notice.” Id.

60. Similarly, the list of “best practices” recommended in “Overdraft Protection:
A Guide for Bankers,” issued by the American Bankers Association, includes offering customers
the option of “opting out” of any overdraft programs, and informing customers, before they
access funds, that a particular point of sale or ATM transaction will cause them to incur an
overdraft fee. A copy of “Overdraft Protection: A Guide for Bankers” is attached as Exhibit D.

61. BancorpSouth’s overdraft policies make it difficult for customers to avoid
injury even if they carefully track the balance in their account. In fact, the Agencies have stated
that “Injury” resulting from such policies, “is not reasonably avoidable” by the consumer.
73 F.R. 28904-01, 28929. “It appears that consumers cannot reasonably avoid this injury if they
are automatically enrolled in an institution’s overdraft service without having an opportunity to
opt out. Although consumers can reduce the risk of overdrawing their accounts by carefully
tracking their credits and debits, consumers often lack sufficient information about key aspects of
their account. For example, a consumer cannot know with any degree of certainty when funds
from a deposit or a credit for a returned purchase will be made available.”

62. On October 6, 2009, the Center for Responsible Lending issued a report
entitled “Overdraft Explosion: Bank Fees for Overdrafts Increase 35% in Two Years.” The
report, attached hereto as Exhibit E, finds that it is now “standard procedure to automatically
enroll checking account customers in their most expensive overdraft loan program.” The report
finds that debit card transactions account for more overdraft fees than traditional checks or any

other type of transaction, even though “debit card transactions and ATM withdrawals . . . could
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easily be denied for no fee.” The report also finds that overdraft fees increased 35 percent from
2006 to 2008, and that over 50 million Americans overdrew their accounts in a 12 month period,
with 27 million accounts incurring five or more overdraft fees.

63. A chart from the research company Moebs Services shows that, in every year

since 1992, banks have gained increased revenues from overdraft fees:

Bank and Credit Union Revenue from Overdraft Programs and Insufficient-Funds Fees,
In SBillions

45

G. BancorpSouth’s Unconscionable Provisions and Policies

64. BancorpSouth’s overdraft policies and practices are or were unconscionable in

the following respects, among others:
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a. Prior to the Effective Date, the Bank did not disclose or reasonably
disclose to customers that they had the option to “opt out” of the Bank’s overdraft scheme;

b. Prior to the Effective Date, the Bank did not obtain affirmative
consent from checking account customers prior to processing a transaction that would overdraw
the account and result in an overdraft fee;

C. The Bank does not alert its customers that a debit card transaction
will trigger an overdraft, and does not provide the customer the opportunity to cancel that
transaction, before assessing an overdraft fee;

d. The Deposit Agreement and related documents, are contracts of
adhesion in that they are standardized forms, imposed and drafted by the Bank, which is a party
of vastly superior bargaining strength, and only relegates to the customer the opportunity to
adhere to them or reject the agreement in its entirety;

e. The amount of overdraft fees is disclosed in an ineffective,
ambiguous, misleading, and unfair manner, since it is not contained in the Deposit Agreement,
but rather in a different and separate document, which is not signed by the depositor; and

f. The Deposit Agreement provided to customers is ineffective,
ambiguous, deceptive, unfair, and misleading in that it does not unambiguously state that the
Bank always reorders debits from high to low, even though BancorpSouth always reorders

transactions in this way for customers in order to maximize overdrafts and overdraft fee revenues

for the Bank.
H. BancorpSouth’s Overdraft Practices Harmed Plaintiff
65. BancorpSouth’s wrongful overdraft policies and practices described above

harmed Plaintiff and members of the Classes. The following allegations regarding the named
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Plaintiff are made for purposes of illustrating the harm and damage sustained by Plaintiff and

members of the Classes as a result of BancorpSouth’s wrongful overdraft policies and practices.

66. Plaintiff, Shane Swift, is a current checking account customer of
BancorpSouth.
67. In connection with his account, the Bank issued a debit card to Mr. Swift. A

debit card allows customers to access their checking account funds by using the card to execute a
transaction. The charge is processed electronically, and the Bank has the option to accept or
decline the transaction at the point of sale.

68. BancorpSouth charged Mr. Swift multiple overdraft fees on numerous
occasions. For example, Mr. Swift was charged five overdraft fees on May 5, 2010, in the
amount of $32.00° each, for a total of $160.00. Based on information and belief, the overdraft
fees were based on the following ordering of transactions:

Balance Sheet per BancorpSouth Reordering Scheme
(Debits Processed from Highest to Lowest)

Debits Fees Balance
Beginning Balance on 5/05/2010: $117.39
| Date Posted Debit Description
5/05/2010 WAL-MART #007 POCAHONTAS AR 75.42 41.97
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 0.97
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 -40.03
5/05/2010 J PFLASH INO7 WALNUT RIDGE AR | 21.00 -61.03
5/05/2010 WAL-MART #0071 POCAHONTAS AR | 20.08 -81.11
5/05/2010 AEROPOSTALE #828 JONESBORO AR | 19.44 -100.55
5/05/2010 HIBACHI GRILL SU JONESBORO AR 19.42 -119.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -151.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -183.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -215.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -247.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -279.97
Total Fees: $160.00

> On May 10, 2010, BancorpSouth increased its overdraft fee to $35.00, as evidenced by the
attached Account Information Statement.
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69. If BancorpSouth had not manipulated and reordered Mr. Swift’s transactions
from highest to lowest, he would not have incurred five overdraft fees.

70. For instance, if BancorpSouth had posted the transactions from lowest to
highest, Mr. Swift would have incurred only three overdraft fees instead of five:

Balance Sheet if Debits Were Processed from Lowest to Highest

Debits Fees Balance

Beginning Balance on 5/05/2010: $117.39
Date Posted Debit Description
5/05/2010 HIBACHI GRILL SU JONESBORO AR 19.42 97.97
5/05/2010 AEROPOSTALE #828 JONESBORO AR | 19.44 78.53
5/05/2010 WAL-MART #0071 POCAHONTAS AR | 20.08 58.45
5/05/2010 J P FLASH INO7 WALNUT RIDGE AR | 21.00 37.45
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 -3.55
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 -44.55
5/05/2010 WAL-MART #007 POCAHONTAS AR 75.42 -119.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -151.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -183.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -215.97

Total Fees: $96.00
71. Likewise, if BancorpSouth had posted the transactions in chronological order, Mr.

Swift would have been assessed only four overdraft fees instead of five:

Balance Sheet if Debits Were Processed in Chronological Order’

Debits Fees Balance
Beginning Balance on 5/05/2010: $117.39
| Date Posted Debit Description

5/03/2010 AEROPOSTALE #828 JONESBORO AR | 19.44 97.95
5/03/2010 HIBACHI GRILL SU JONESBORO AR 19.42 78.53
5/04/2010 WAL-MART #0071 POCAHONTAS AR | 20.08 58.45
5/04/2010 WAL-MART #007 POCAHONTAS AR 75.42 -16.97
5/04/2010 J PFLASH INO7 WALNUT RIDGE AR | 21.00 -37.97
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 -78.97
5/05/2010 LIFETOUCH SCHOOL 9528265500 41.00 -119.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -151.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -183.97

? The transactions are shown in the order in which they were incurred based on Plaintiff’s
receipts, which show the date, hour and minute of each transaction. Plaintiff is unable to
determine when the two transactions identified as “Lifetouch School 9528265500 were
incurred, given that they were paid with checks. Thus, Plaintiff has listed these two transactions
on the same date in which they are listed in the Bank’s statements.
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5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -215.97
5/06/2010 OVERDRAFT FEE (DDA DEBIT) 32.00 -247.97
Total Fees: $128.00
72. BancorpSouth failed to notify Plaintiff that he could be assessed overdraft fees

on transactions even though there were sufficient funds in the checking account to cover the
transaction at the time the transaction was executed. In addition, BancorpSouth never notified
Plaintiff at the time he executed the purported insufficient funds transactions described above,
that his checking account was overdrawn or that he would be charged an overdraft fee as a result
of the transactions. Furthermore, BancorpSouth paid, rather than returned, all of the debit card
charges described above, even though Plaintiff’s accounts purportedly lacked sufficient funds to
cover the transactions.

73. Based on information and belief, the overdraft charges incurred by Plaintiff
are representative of millions of dollars of overdraft fees that BancorpSouth wrongfully assessed
and deducted from its customers’ accounts. These wrongful takings are especially egregious
considering the fact that the Bank approved each transaction and knew at the time of approval
whether there were sufficient funds in the account to cover the transaction.

1. The Damages Sustained by Plaintiff and the Classes

74. As shown by this example, BancorpSouth’s overdraft policies make it difficult
for a customer to avoid injury even if the customer keeps close track of the balance in his or his
account. In fact, the Agencies have stated that “injury” resulting from such policies “is not
reasonably avoidable” by consumers. 73 F.R. 28904-01, 28929. “It appears that consumers
cannot reasonably avoid this injury if they are automatically enrolled in an institution’s overdraft
service without having an opportunity to opt out. Although consumers can reduce the risk of
overdrawing their accounts by carefully tracking their credits and debits, consumers often lack

sufficient information about key aspects of their account. For example, a consumer cannot know
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with any degree of certainty when funds from a deposit or a credit for a returned purchase will be
made available.” Id.

75. According to rules proposed by the Agencies: “Injury [caused by overdraft
charges] is not outweighed by countervailing benefits. . . . This is particularly the case for ATM
withdrawals and POS debit card transactions where, but for the overdraft service, the transaction
would typically be denied and the consumer would be given the opportunity to provide other
forms of payment without incurring any fee.” 73 F.R. 28904-01, 28929 (May 19, 2008).

76. Thus, as a consequence of BancorpSouth’s overdraft policies and practices,
Plaintiff and the Classes have been wrongfully forced to pay overdraft fees. BancorpSouth has
improperly deprived Plaintiff and the Classes of significant funds, causing ascertainable
monetary losses and damages.

77. As a consequence of BancorpSouth’s improper overdraft fees, BancorpSouth
has wrongfully deprived Plaintiff and the Classes of funds to which it had no legitimate claim.

78. Plaintiff and the Classes had sufficient funds to cover at least some of the
transactions for which they and the Classes were charged overdraft fees. Plaintiff and members
of the Classes either had adequate funds to cover the transactions posted to their accounts, or the
accounts were allowed to become overdrawn, even by de minimis margins, exclusively so that
BancorpSouth could impose these wrongful charges. In many instances, BancorpSouth’s
manipulation of the process for imposing overdraft fees triggered a cascade of charges that
exponentially added to the charges it collected from Plaintiff and Class members.

79. All conditions precedent to the relief sought herein have either occurred or

have been performed or waived.
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FIRST CLAIM FOR RELIEF
Breach of Contract and Breach of the Covenant of Good Faith and Fair Dealing4
(On Behalf of the National Class)

80. Plaintiff repeats paragraphs 1 through 79 above.

81. Plaintiff and BancorpSouth have contracted for bank account deposit,
checking, ATM, and debit card services, as embodied in BancorpSouth’s Deposit Agreement and
related documentation.

82. Under the laws of the states where BancorpSouth does business, good faith is
an element of every contract pertaining to the assessment of overdraft fees. Whether by common
law or statute, all such contracts impose upon each party a duty of good faith and fair dealing.
Good faith and fair dealing, in connection with executing contracts and discharging performance
and other duties according to their terms, means preserving the spirit — not merely the letter — of
the bargain. Put differently, the parties to a contract are mutually obligated to comply with the
substance of their contract in addition to its form. Evading the spirit of the bargain and abusing
the power to specify terms constitute examples of bad faith in the performance of contracts.

83. Subterfuge and evasion violate the obligation of good faith in performance
even when an actor believes his conduct to be justified. Bad faith may be overt or may consist of
inaction, and fair dealing may require more than honesty. Examples of bad faith are evasion of
the spirit of the bargain, willful rendering of imperfect performance, abuse of a power to specify

terms, and interference with or failure to cooperate in the other party’s performance.

* Arkansas and certain other states recognize a claim for breach of the covenant of good faith
and fair dealing as a separate and independent claim from breach of contract. Other states treat
breach of the covenant of good faith and fair dealing as a species of breach of contract. For the
sake of convenience in this multi-district litigation, the Complaint pleads these two types of
claims, which are substantively identical, in a single count.

-25-



Case 1:09-md-02036-JLK Document 994 Entered on FLSD Docket 12/06/2010 Page 26 of 34

84. BancorpSouth has breached the covenant of good faith and fair dealing in the
Deposit Agreement through its overdraft policies and practices as alleged herein.
85. Plaintiff and the National Class have performed all, or substantially all, of the
obligations imposed on them under the Deposit Agreement.
86. Plaintiff and members of the National Class have sustained damages as a
result of BancorpSouth’s breach of the covenant of good faith and fair dealing.
SECOND CLAIM FOR RELIEF

Unconscionability
(On Behalf of the National Class)

87. Plaintiff repeats paragraphs 1 through 79 above.
88. BancorpSouth’s overdraft policies and practices are or were substantively and
procedurally unconscionable in the following respects, among others:

a. Prior to the Effective Date, the Bank did not disclose or reasonably
disclose to customers that they had the option to “opt out” of the Bank’s overdraft scheme;

b. Prior to the Effective Date, the Bank did not obtain affirmative
consent from checking account customers prior to processing a transaction that would overdraw
the account and result in an overdraft fee;

c. The Bank does not alert its customers that a debit card transaction
will trigger an overdraft, and does not provide the customer the opportunity to cancel that
transaction, before assessing an overdraft fee;

d. The Deposit Agreement and related documents, are contracts of
adhesion in that they are standardized forms, imposed and drafted by the Bank, which is a party
of vastly superior bargaining strength, and only relegates to the customer the opportunity to

adhere to them or reject the agreement in its entirety;
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e. The amount of overdraft fees is disclosed in an ineffective,
ambiguous, misleading, and unfair manner, since it is not contained in the Deposit Agreement,
but rather in a different and separate document which is not signed by the depositor; and

f. The Deposit Agreement provided to customers is ineffective,
ambiguous, deceptive, unfair, and misleading in that it does not unambiguously state that the
Bank always reorders debits from high to low, even though BancorpSouth always reorders
transactions in this way for customers in order to maximize overdrafts and overdraft fee revenues
for the Bank.

89. Considering the great business acumen and experience of BancorpSouth in
relation to Plaintiff and the National Class, the great disparity in the parties’ relative bargaining
power, the inconspicuousness and incomprehensibility of the contract language at issue, the
oppressiveness of the terms, the commercial unreasonableness of the contract terms, the purpose
and effect of the terms, the allocation of the risks between the parties, and similar public policy
concerns, these provisions are unconscionable and, therefore, unenforceable as a matter of law.

90. The imposition of overdraft charges which exceed the amount overdrawn
(e.g., the imposition of a $32 charge on an overdraft of less than $32) is itself unconscionable.
Such charges are not reasonably related to the Bank’s cost of covering the overdraft and/or its
risk of nonpayment (where the Bank pays the overdraft), or to the Bank’s cost of returning the
item unpaid (where the Bank does not pay the overdraft).

91. Plaintiff and members of the National Class have sustained damages as a
result of BancorpSouth’s unconscionable policies and practices as alleged herein.

THIRD CLAIM FOR RELIEF

Conversion
(On Behalf of the National Class)

92. Plaintiff repeats paragraphs 1 through 79 above.
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93. BancorpSouth had and continues to have a duty to maintain and preserve its
customers’ checking accounts and to prevent their diminishment through its own wrongful acts.

94. BancorpSouth has wrongfully collected overdraft fees from Plaintiff and the
members of the National Class, and has taken specific and readily identifiable funds from their
accounts in payment of these fees in order to satisfy them.

95. BancorpSouth has, without proper authorization, assumed and exercised the
right of ownership over these funds, in hostility to the rights of Plaintiff and the members of the
National Class, without legal justification.

96. BancorpSouth continues to retain these funds unlawfully without the consent
of Plaintiff or members of the National Class.

97. BancorpSouth intends to permanently deprive Plaintiff and the members of
the National Class of these funds.

98. These funds are properly owned by Plaintiff and the members of the National
Class, not BancorpSouth, which now claims that it is entitled to their ownership, contrary to the
rights of Plaintiff and the members of the National Class.

99. Plaintiff and the members of the National Class are entitled to the immediate

possession of these funds.

100. BancorpSouth has wrongfully converted these specific and readily identifiable
funds.

101. BancorpSouth’s wrongful conduct is continuing.

102. As a direct and proximate result of this wrongful conversion, Plaintiff and the

members of the National Class have suffered and continue to suffer damages.
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103. By reason of the foregoing, Plaintiff and the members of the National Class
are entitled to recover from BancorpSouth all damages and costs permitted by law, including all
amounts that BancorpSouth has wrongfully converted.

FOURTH CLAIM FOR RELIEF

Unjust Enrichment
(On Behalf of the National Class)

104. Plaintiff repeats paragraphs 1 through 79 above.

105. Plaintiff, on behalf of himself and the National Class, assert a common law
claim for unjust enrichment.

106. By means of BancorpSouth’s wrongful conduct alleged herein, BancorpSouth
knowingly provides banking services to Plaintiff and members of the National Class that are
unfair, unconscionable, and oppressive.

107. BancorpSouth knowingly received and retained wrongful benefits and funds
from Plaintiff and members of the National Class. In so doing, BancorpSouth acted with
conscious disregard for the rights of Plaintiff and members of the National Class.

108. As a result of BancorpSouth’s wrongful conduct as alleged herein,
BancorpSouth has been unjustly enriched at the expense of, and to the detriment of, Plaintiff and
members of the National Class.

109. BancorpSouth’s unjust enrichment is traceable to, and resulted directly and
proximately from, the conduct alleged herein.

110. Under the common law doctrine of unjust enrichment, it is inequitable for
BancorpSouth to be permitted to retain the benefits it received, and is still receiving, without

justification, from the imposition of overdraft fees on Plaintiff and members of the National
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Class in an unfair, unconscionable, and oppressive manner. BancorpSouth’s retention of such
funds under circumstances making it inequitable to do so constitutes unjust enrichment.

111. The financial benefits derived by BancorpSouth rightfully belong to Plaintiff
and members of the National Class. BancorpSouth should be compelled to disgorge in a
common fund for the benefit of Plaintiff and members of the National Class all wrongful or
inequitable proceeds received by them. A constructive trust should be imposed upon all
wrongful or inequitable sums received by BancorpSouth traceable to Plaintiff and the members
of the National Class.

112. Plaintiff and members of the National Class have no adequate remedy at law.

FIFTH CLAIM FOR RELIEF

Violations of Ark. Code Ann. § 4-88-101, et seq.
(On Behalf of the Arkansas State Subclass)

113. Plaintiff repeats paragraphs 1 through 79 above.

114. This claim is asserted on behalf of the members of the Arkansas State
Subclass under Arkansas’ consumer protection statute.

115. BancorpSouth engages in unfair business practices relating to the imposition
of overdraft fees on consumers, in violation of the Arkansas Deceptive Trade Practice Act, Ark.
Code Ann. § 4-88-101, et seq.

116. Ark. Code Ann. § 4-88-107 prohibits and declares unlawful any “deceptive
and unconscionable trade practices,” which includes “[e]ngaging in any [] unconscionable, false,
or deceptive act or practice in business, commerce, or trade.”

117. BancorpSouth violated § 4-88-107 by the conduct alleged above including,
but not limited to, employing an unfair and deceptive policy and practice of re-sequencing debit

purchases from largest to smallest, and misrepresenting and failing to disclose its policy and
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practice of re-sequencing debit purchases from largest to smallest in its Deposit Agreement and
related documents.

118. In addition, Ark. Code Ann. § 4-88-108 declares unlawful “[t]he concealment,
suppression, or omission of any material fact with intent that others rely upon the concealment,
suppression, or omission.”

119. BancorpSouth violated § 4-88-108 by the conduct alleged above including,
but not limited to, misrepresenting and failing to disclose its policy and practice of re-sequencing
debit purchases from largest to smallest in its Deposit Agreement and related documents.
BancorpSouth misrepresented, concealed, suppressed, or otherwise omitted such material fact
with intent that its customers rely upon their concealment, suppression, or omission.

120. As redress for BancorpSouth’s repeated and ongoing violations of this
consumer protection statute, Plaintiff and the Arkansas State Subclass are entitled to, inter alia,
damages and declaratory relief.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and the Classes demand a jury trial on all claims so triable and
judgment as follows:

1. Declaring BancorpSouth’s overdraft fee policies and practices to be wrongful,
unfair and unconscionable;

2. Restitution of all overdraft fees paid to BancorpSouth by Plaintiff and the

Classes, as a result of the wrongs alleged herein in an amount to be determined at trial;

3. Disgorgement of the ill-gotten gains derived by BancorpSouth from its
misconduct;

4. Actual damages in an amount according to proof;

5. Punitive and exemplary damages;
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6. Pre-judgment interest at the maximum rate permitted by applicable law;

7. Costs and disbursements assessed by Plaintiff in connection with this action,

including reasonable attorneys’ fees pursuant to applicable law; and

8. Such other relief as this Court deems just and proper.

Dated: December 6, 2010.

/s/ Robert C. Josefsberg
Robert C. Josefsberg, Esquire
Florida Bar No. 40856
rjosefsberg@podhurst.com
Victor M. Diaz, Jr., Esquire
Florida Bar No. 503800
vdiaz@podhurst.com

Peter Prieto, Esquire

Florida Bar No. 501492
pprieto@podhurst.com

John Gravante, III, Esquire
Florida Bar No. 617113
jgravante@podhurst.com
PODHURST ORSECK, P. A.
City National Bank Building

25 W Flagler Street - Suite 800

Miami, FL 33130-1780
Tel: 305-358-2800
Fax: 305-358-2382

/s/ Bruce S. Rogow

Bruce S. Rogow, Esquire
Florida Bar No. 067999
brogow(@rogowlaw.com
Robert C. Gilbert, Esquire
Florida Bar No. 561861
bobby@alterslaw.com
ALTERS LAW FIRM, P.A.
4141 N.E. 2nd Avenue
Miami, Florida 33137
Tel: (305) 571-8550

Fax: (305) 571-8558

Plaintiffs’ Lead Counsel

/s/ Michael W. Sobol
Michael W. Sobol, Esquire
California Bar No. 194857
msobol@lchb.com

David S. Stellings, Esquire
New York Bar No. 2635282
dstellings@]lchb.com
Roger N. Heller

California Bar No. 215348
rheller@lchb.com

Jordan Elias, Esquire
California Bar No. 228731
jelias@lchb.com

LIEFF CABRASER HEIMANN &
BERNSTEIN LLP

Embarcadero Center West

275 Battery Street, 30th Floor

San Francisco, CA 94111-3339

Tel: 415-956-1000

Fax: 415-956-1008
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Edward Adam Webb, Esquire
Georgia Bar No. 743910
Adam@WebbLLC.com

G. Franklin Lemond, Jr., Esquire
Georgia Bar No. 141315
FLemond@WebbLLC.com
WEBB, KLASE & LEMOND, L.L.C.
1900 The Exchange SE, Suite 480
Atlanta, GA 30339

Tel: 770-444-9325

Fax: 770-444-0271

/s/ Russell W. Budd
Russell W. Budd, Esquire
Texas Bar No. 03312400
rbudd@baronbudd.com
Bruce W. Steckler, Esquire
Texas Bar No. 00785039
bsteckler@baronbudd.com

Melissa K. Hutts, Esquire
Texas Bar No. 0188015
mhutts@baronbudd.com
BARON & BUDD, P.C.
3102 Oak Lawn Avenue
Suite 1100

Dallas, TX 75219

Tel: 214-521-3605

Fax: 214-520-1181
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/s/ Ted E. Trief

Ted E. Trief, Esquire

New York Bar No. 1476662
ttrief@triefandolk.com
Barbara E. Olk, Esquire
New York Bar No. 1459643
bolk@triefandolk.com
TRIEF & OLK

150 East 58th street - 34th Floor
New York, NY 10155

Tel: 212-486-6060

Fax: 212-317-2946

/s/ Ruben Honik

Ruben Honik, Esquire
Pennsylvania Bar No. 33109
rhonik@golombhonik.com
Kenneth J. Grunfeld
Pennsylvania Bar No. 84121
kgrunfeld@golombhonik.com
GOLOMB & HONIK, P.C.
1515 Market Street

Suite 1100

Philadelphia, PA 19102

Tel: 215-985-9177

Fax: 215-985-4169

Plaintiffs’ Executive Committee
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 6, 2010, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document
is being served this day on all counsel of record or pro se parties identified on the attached
Service List in the manner specified, either via transmission of Notices of Electronic Filing
generated by CM/ECF or in some other authorized manner for those counsel or parties who are

not authorized to receive electronically Notices of Electronic Filing.

/s/ Robert C. Gilbert

Robert C. Gilbert, Esquire
Florida Bar No. 561861

ALTERS LAW FIRM, P.A.
4141 N.E. 2nd Avenue, Suite 201
Miami, Florida 33137
bobby@alterslaw.com
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Deposit Account
Terms and Conditions

Effective January 31, 2009

Case 1:09-md-02036-JLK Document 994-1 Entered on FLSD Docket 12/06/2010 Page 2 of 6

ﬁnmeouth'

Right Where You Are



Case 1:09-md-02036-JLK Document 994-1 Entered on FLSD Docket 12/06/2010 Page 3 of 6

Thank you for bunking with BancorpSouth.

From time to time, we update the Terms und Conditions which
vovern your BancorpSouth deposit accounts. Below are new
Terms and Conditions which will become effective on January 31.
2009. These new Terms and Conditions replace the Terms and
Conditions documents you have received previously. These new
Terms and Conditions cover the tse of ail types of depository
accounts you have with us. both consumer and comnrercrd., except
for Time Deposit and Individual Retirement Accounts. These new
Terms and Conditions do not change the structire of any of your
accounts or change any fees applicable to your accounts.

If you have any questions about these new Terms and
Conditions, plcase call your local BancorpSouth office or our
InfoLine at 888-797-7711.

YOUR DEPOSIT ACCOUNT TERMS AND CONBITIONS
EFFECTIVE JANUARY 31,2009

EFFECTIVE JANUARY 31,2009, THE FOLLOWING
TERMS AND CONDITIONS WILL SUPERSEDE AND
REPLACE THE TERMS AND CONDITIONS WHICH HAVE
PREVIOUSLY GOVERNED YOUR DEPOSIT ACCOUNTS
(OTHER THAN TIME DEPOSIT AND INDIVIDUAL RETIRE-
MENT ACCOUNTS) AT BANCORPSOUTH. YOUR USE OF
ANY ACCOUNT IN ANY WAY ON OR AFTER JANUARY 31.
2009, CONSTITUTES YOUR ACCEPTANCE OF AND AGREE-
MENT TO THE FOLLOWING NEW TERMS AND CONDI-
TIONS.

AGREEMENT - These termns and conditions (this
*Agreement”) govern your deposit relationships with us unless var-
fed or supplemented in writing by amendment as provided herein.
Unless it would be inconsistent to do so. words and phrases vsed in
this document should be construed so that the singular includes the
phural and the plural includes the singular. As used in this
Agreement, the “secount” means each deposit account you main-
tain with us other than Time Deposit (Certificate of Deposit}
accounts and Individual Retirement Accounts: “we.” “our,” or “us™
mean BancorpSouth Bank: “you™ or “your™ mean the ownerts) of
the: account: and “signature page™ means the pase(s) contzining the
signatures of the owner(s) of the account. This Aereement applies
separately o each accourt. The account may not be transferred.
pledeed or assigmed without our writien consent_and we reserve
the right t withhold such consent fur any reuson.

Much of our relationship with our deposit custorners is regulated
by state and federal law. expecially the aw relaiing to negotiable
instruments. fhe law regelating the methods of transferting property
upon death and the rights of surviving spouses and dependents. the
law pertaining to estate and ather suceession Luves, (e Jaw regand-
ing electronic funds transfer. and the taw regarding the availability
of deposited funds. This bady of law i tow farge and complex to be
reproduced here. The purpose of this Agreement is La:

{1} summzrize the rules applicable to the more common
transactions:

{2) establish tules (¢ govern transactions or circumstances which
the law does net regulate: and

(3) establish rules for certain events or transuctions which the law
already regulates but permitts variation by agreement.

LEABILSTY — Each of vou agrees. for yourself (and the person
or entity you represent if you sign as 1 representative of another) to
the terms and conditions set forth in this Agreement and the sched-
ule of charges that may be impaosed. You authorize us to deduct
these charges as accrued directly from the account bakmee. You
also agree to pay additional reasonable charges we may impese for
services you request which are ot conterplated by this
Agreement. Each of you also agrees o be jointly and severally (sol-
idarily) liable for any account deficit resuiting from charges or
overdrafis, whether caused by you or another authorized to with-

draw from the account. and the costs we incur to collect the deficit

includmg our reasonable attoreys’ fees.

DEPOSITS — Any itemns, other thun cash. accepted for deposit
(including items drawn “on us™) will be given provisional credit
only unti] collection is fimal (and actual credit for deposits of. or
payable i. foreign currency will be at the exchange rate in effect
on final collection in US. dollars). Applicable luw may require us
to make your deposits available for withdrawal before payment
becomes final or before the expiration of other banks” deadlines to
return your deposited items 1o us for refund. You agree that out
making all or any part of u deposit available to you for withdrawal
1s not a waiver of our right to charge back to the account any
depasited item which is returned to us unpaid or for refund: instead.
we may charge back 10 the account. and you will be responsible
for. all such items. Subject to any other limitations. interest will be
peid only on collected funds. unless otherwise provided by law. All
transactions received after our daily cut-off time on a business day
we are open (2 “banking day ™). or received on a day in which we
are not open for business. will be treated and recorded as if initiated
on the next following banking day. Our daily cut-off time varies
from location to location and ts posted at cach of our Jocations.

SITHEDRAWALS ~ Any one of you who signs the signature
page. inclading authorized signers. muy withdraw or transfer all or
any part of the account balance at any time on forms approved by
us. However. we reserve the dght i fimit the amount of any wirh-
drawal in cash where. for example. currency in the amount of the
withdrawal 15 not available at our branch or your withdrawal
exceeds the amount we allow vis antormnatic teller muchine or if the
cash supply of the automaric teller machine is depleted. Each of
vou authorizes euch other person signing the sienuture page to
endorse any ftem payable to you or your order for deposit to the
wecount or any ather irmsaction with us. You agres that our right 1o
charee & check against the account does nat depend on the date of
the cheek. Therefore. we miay charge o cheek against the account

before the date of the check or at any time thereafrer. provided.
however, that we may. but are not required to. refuse io pay a check
which appears on its face to be more than six months old. In any
event. we will not be liable to you for charging against the accourtt
acheck before its date or affer it is more than six months old. The
fact that we maty honor withdrawad requests which overdraw the
finally collected account balance does not obligate us to do so.
Withdrawals wilk first be made from collected finds. and we may.
unless prohibited by law. refuse any withdrawal request against
uncollected funds. even if our general practice i to the contrary.
We reserve the right to refuse any withdrawal or tramfer request
which is attempted by any method nat specifically permitted. which
is for an amount less thp any minimum withdrawal requirement.
or which exceed any frequency limitation. Even if we honor 2 nor-
conforming request. we may close the acount in the event of
repeated abuse of the stuted limitations. We will we the dat 2
tramsaction is completed by us (as opposed to the day you initiate
it) to apply the frequincy limitations. On inferest bearing accounts
other than time deposits. we reserve the right fo require at Jeast
seven days” written notice before any withdrawal or transfer.

ACH.WIRE AND FUKDS TRANSFERS — We may dectine
o process any wire or funds transfer which s not subject to
Regulation E or the Electronic Funds Trunsfer Act until you enter
into u separate Funds Transfer Agreement with us. IF we process
any wire or funds ransfer for you before you enter into a separate
Funds Transfer Agreement. with respect to each such iransfer you
will be botnd by the terms of this section. You agree to be bound
by all rules and regulations eovering any system through which
any transfer oveurs. including. but ot limited 1o, any ACH rules.
NACHA rules and the rukes and regulations periaining fo Fedwire.
the electronic trunsfer svstem of the Federal Reserve Banks. We
may make wire or funds wansfers by any meuns available © s,
including. but not limited to. through our correspondent banks oF
by intemal book entry. We have no obligation i noify you of
incoming wire or funds trmstens. Any eredit for incoming wire of
funds transfers is provisional unil we have received final payment.
I we do not receive final payment. we may reverse the credit. We
may permit any of you or any authorized signer o oRler wire of
other funds transfers from the account by telephore. in person. by
writien instruction. or by any ather means accepable to us. subject
0 any time deadlines or other conditions or procedures which we
may establish. Wire and funds transfers are made only through the
use of identifying numbers for the recipient bank and secount.
without ressrd (o any names which muy be fumished for any recip-
fent bunk or account. You must furnish the correct identifving num-
bers 0 us in connection with each wine or funds transfer. .F_und~
wll be wired or ransferred in accordance with the identifying

numbers vou fumish s for the identifying nurmbers which you usc.

i you are originating an ACH transaction). even ifan idennfyimg
number is incomect o s inconsistent with any mame Yol may Use
or furviish s, In such event. we will not be responsible for your
error. the transfer will not be considered an unauthorized transac-
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tion_and any loss will be entirely yours. Any instructions you may
give us in connection with a wire or funds transter will not be bind-
ing on us unless we have agreed to such instructions in writing.
You must strictly observe all deadlines we impose for the process-
ing of wire and funds ransters. We will not be respousible for any
delay or other consequences which resulr from your failure to com-
plv with any of these deadlines. You have no right to cancel or
change any wire or funds ransfer after you submit itto us. Any
attempt by us 10 cancel or change any wite or funds transfer at your
request will not constitute the assumption of any duty by us. You
assume all risk associated with international wire or funds trmnsfers.
We will not be lizble to you in any way in connection witf an inter-
national wire or funds transfer, whether for failure of delivery.
delayed delivery. fluctuations in exchange mtes or for any other
reason. If any incoming wire or funds transfer is denominated in a
foreim currency. vou authorize us to convert such to U. S. Dollars
accoring to such exchange rate which we may select at our discre-
tion. You acknowledge and agree that such exchange rate may not
be the most favorable rate of exchange published and that you will
be bound by our choice of exchange rate. If you provide your
account number or any other account identifying information to
any third party and such third purty originates any funds transter
transaction on the account. you agree that we may treal such wans-
action as 2 ransaction authorized by you.

OWNERSHIP OF ACCOUNT AND BENEFICLIARY Bis-
TGNATION — You intend these rules to apply to the account
depending on the form of ownership and beneficiary designation. if
any. specified on the signature pace. We make no representations as
to the appropriateness or effect of the ownership and beneficiary
designations, except as they determine to whom we pay the account
funds. Single Party Account is owned by onc person. Multiple
Party Account is owned by Two or more persons joindy with right
of survivorship and not as temants in common. regardless of the
conjunction {“or”. “and") used between the dzpositors” names.
Euch of you expressly agrees that the account is not owned as a
tenancy by the entireties. Each of you intends that upor your death
the balance in the account (subject to any previcus pledge to which
we have consented) will vest in and belong to the survivor(s) as the
separate property and estate of such survivorts). If two or more of
you survive. you will own the balance in the account as joint ten-
ants with survivorship and not as tenants in common. Transactions
on Multiple Party Accounts do not reguire the signatures of all
account owners o transact on the account. Instead. any one account
owner or authorized signer may transact on the account 1o the
exclusion of the other(s). and each of you authorizes each other of
you to do so without further consent. If this Agreement is govemed
by the [aws of the state of Louisiana, the owners of a Multple Purty
Account are co-owners of the account, and all or any part of any
deposit may be paid to any one of you, whether any other of you is
living or not. and any such payment to any of you shall constitute
receipt and acquittance and shall fully release and dischrge us
from the claims of any person to funds of the deceased depositor

for the puyment made. Pay-On-Death Account Pay-On-Death ben-
eficiaries acquire the right to withdraw only if (1) all persons creat-
ing the acrount die. (2) the beneficiary is then living, and (3) we are
not otherwise required by faw to make payment o some other per-
son. If two or more benefictaries are named and survive the death of
all persons creating the account. such beneficianies will own the
account and may transact on it 2ccording to the Multiple Party
Account rules stated above unless otherwise provided by law. Any
one account awner or authorized signer may: (1) change beneficiar-
fes. (2 change account types. and (3) withdraw all or part of the
deposit at any time. If two or more of you create such a Pay-On-
Deuth Account. you own the account according to the Multiple
Party Account rules stated above untit the last of you dies.
Fiduciary Account — A Fiducizry Account. whether for a consumer
or a commercil purpose. is one in which the person controlling the
account does so for the benefit of unother. Examples of fiduciaries
are rustees. executors. conservators. custodians for minors. repre-
sentative payees and court-appointed guardians. For purposes of this
Agreement, guardians such as parents or other relatives who have
not been court-appointed or persons who have not complied with
necessary provisions of any applicable ransfer to minors faws are
not fiduciaries. We are not a fiductary in connection with the
account. For fiduciary accounts. we will usually require. m the case
of trustees. a trust resolution according to vur form. and in all other
cases documents evidencing the fiduciary’s authonity. We have no
duty to inspect any will or trust document. and you agree that we
will not be bound by any limitations imposed in a will or trust docu-
ment. You aeree that a Fiduciary Account is a general deposit and
not a special deposit. Corporate, Partnership, LLC, Government
and other Organizational Accounts We will usually require a sep-
arate resoluticn in a form acceptuble to us designating the person(s)
permitted to make withdrawals from any account in the name of a
legal entity such as a partmership. corporation, LLC, governmental
catity or other organization.

STOP-PAYMENTS — A stop-payment order must be given in
the manner required by luw and must be received in time to give us
a reasonable opportunity to act on it before our stop-payment cut-
off time. Our stop-payment cut-off time is one hour after the open-
g of the next banking day after the banking day on which we
receive the item. Additional limitations on our obltgation to stop-
payment are provided by law. A stop-payment order must precisely
identify the nuraber, date and amount of the item. and the payee.
We will honor a stop-payment request by the person who signed the
particular itern_ and. by any other person. even though such other
pecson did not sign the item. if such other person has an equitl or
greater tight to withdraw from the account than the person who
sigmed the item in guestion. A release of the stop-payment request
may be made only by the person who initiated the stop-payment.

SMENDMENTS AND TERMINATION — We may change. in
whole or in part. uny term of this Agreement or any of the disclo-
sures indicated on the signature page or previously given to you.
Rules governing changes in interest rates have been provided sepa-

rately. For other chanyes we will give you reasonable notice in
writing or by any other method permitted by law. We may also
close the account at any time upon reasonable notice to you and
tender of the account balance personatly or by mail. Notice from us
to any one of you Is notice 1 il of you unless otherwise provided
by law.

STATEMENTS — You must examine your statement of account
with reasonable promptess. If you discover tor reasomubly should
have discovered) any forgeries. unauthorized payments. alterations
or disputed transactions. you must promptly notify us of the rele-
vant facts. Even if you do promptly notify us. you stilt may have to
either share the loss with us or bear the loss entirely yourself
{depending on whether you exercised ordinary care or substantially
contributed to the Joss}. The loss could be not anly with respect to
iterns on the statement but other items forged or altered by the same
wrongdoer. Yol agree that the time you have o examine your state-
ment and report to us will not. in any circumstnce. excead a total
of 60 days from when the statement is first made available to you.

You further agree that if you fail to repost any unauthorized sig-
natuwes. alterations. forzerfes. unauthorized activity or any other
exrors or disputed transactions in the account within 60 days of
when we make the statement available. you cannot assert a clairm
against us on any iterns in that statement. and the loss will be
entirely yours.

You also agree to examine your statement with the same reason-
able promptness to discover whether any deposit is missing or has
been incorrectly credited. If your statement of account contains
any ermor pertaining to any deposit. and if you fail to report such
crror 1o s within 60 days of when we make the sttement avail-
able. you cannot assert 2 chaim against us for such eccor. and any
loss will be entirely yours.

The 60 day limitations set forth in this section are without regard
to whether we exercised ordinary care.

If the aceount is a commercial purpose account. you additionally
agree to take advantage of products and services we offer for the
detection and prevention of fraud and unauthorized transactions.
such as “Positive Pay™ cash management products. If you fail to
utilize any such product or service. you agres that you will be pre-
cluded from asserting any cluim against us for any unauthorized
transaction which could have been prevented by the proper use of
such product or service.

We may require any report of errors on your statement to be put
in writing by you and we may additionally require you to furnish us
with an affidavit conceming the error on forms acceptable 1o us. If
the account is 3 commercial purpose account. you agne 0 exhaust
all rights against any insurance coverige you may have before
making any chim against us. Our liubility to you. if any. will be
reduced by the amount of uny insurance you are entitied 0 recEive.
You agree. upon reguest by us, to assien to us all insurance fights
you may have in connection with any loss on your commercial pur-
pose aecount.
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DIRECT DEPOSITS — If, in connextion with a direct deposit
plan. we deposit any armount in the account which shoufd have
been retmed to the Federal Government for any reason. you
authorize us to deduct the amount of our Hability to the Federal
Government from the account or from any other account you have
with us. without prier notice and at any time, except as prohibited
by taw. We may also use any other legal remedy to recover the
amount of our liability.

TEMPORARY ACCOUNTS - If you intend for the account .o
be a Multiple Party Account_but all of you are not present at the
time the account is opened. we may permit as many of you as are
present to open the account either as a Single Party Account or &
Multiple Party Account only in the name(s) of those who are pres-
ent (the “Temporary Account™. At the same time we may permit as
many of you 1s are present to also sign account documentation list-
ing the names of all those intended to be owners of the Multiple
Party Account. meluding those who are not present (the
“Permanent Account™). However, we are not required to give effect
to the Permanent Account documentation until all owners listed on
such documentation have signed it and we have processed it. ar
which point the Permanent Account documentation shall supersede
and replace the Temporary Account docurnentation.
Norwithstanding the foregoing sentence, we may give the
Permanent Account documentation retroactive effect to the date on
wirichk the Temporary Account was opened. We are not required o
give any of you notice that the Permanent Account documentation
has taken effect. nor are we required to give any mtended owner
notice that such intended owner's signature is needed on the
Permanent Account docurnentation. If the Permanent Account doc-
umentation is not signed by all intended owners within 30 days fol-
lowing the opening of the Temporacy Account, we may discard the
Permanent Account documentation and will have no liability for
doing so. A Temporary Account is subject to all of the terms and
provisions of this Agreement.

SET-OFF - You each agree that we may, without prior notice to
you, set off the funds in the account against any due and payable
debt owed to us now or in the future. by any of you having the
right of withdrawal. to the extent of such persons” or legal entity’s
right to withdraw. If the debt arises from a note. “any due and
payable debt” includes the total amount of which we are entitled to
demand payment under the terms of the note at the time we set off.
meluding any balance the due date for which we properly acceler-
ate under the note. This right of set-off applies regardless of the
source of the depasit, and you consent that we may exercise this
right of ser-off against deposits which consist in whole or in part of
govemnment payments. inclading, but not fimited to. Social Security
and Veterans Administration payments. This right of set-off does
not apply to the account if: (a) it is an Individual Retirement
Account or other tax-deferred retirement account. or (b) the
debtor’s right of withdrawal arises only in 2 representative capacity.
‘We will not be liable for the dishonor of any check when the

dishonor occurs because we set off a debt against the account. Your
agree to hold us harmiess from any claim arising as a result of our
exercise of our right of set-off.

FACSIMILE SIGNATURES — You anthorize us, at any time,
to charge you for all checks. drafts. or other orders or transactions.
for the payment of money, that are drawn on us by facsimile sigra-
ture. regardless of by whom or by what means the facsimile signa-
ture(s) may have been affixed.

AUTHORIZED SIGNERS — An authorized signer is someone
you designate to conduct transactions on your behalf, but does not
have any ownership or rights in the account unless the authorized
signer is also named as a Pay-On-Death beneficiary, in which case
the Pay-On-Death Account rules apply. Otherwise, the rights of an
authorized signer cease upon your death but not upon your disabili-
1ty or incapacity; however, you agree that we will not be liable for
honoring any transaction by an anthorized signer afier your death.
We reserve the right to limit the number of authorized signers and
1o decline to permit anthorized signers on certain types of accounts.

ACCOUNTS OWNED BY MINORS —If this is 2 Multiple
Party Account and one or mare of the account owners is 2 minor,
all adult owners of the account jointly and severally agree that all
transactions made on the account by any such minor shall be
deemed to have been made by such adult owners, regardless of
whether any such transaction may be void or voidable. EACH
SUCH ADULT OWNER AGREES TO INDEMNIFY US AND
HOLD US HARMLESS FROM ANY LOSS WE INCUR IN
CONNECTION WITH ANY TRANSACTION MADE BY ANY
SUCH MINOR.

REFUSAL OF DEPOSITS — We may refuse to accept any
item, wire or electronic funds transfer for deposit or to send any
jtem for collection, and we will have no liability to you or to any
other person for such refusal.

ORDER OF PAYMENT - Unless otherwise provided i the
Account Information Statemnent {see OTHER TERMS section
below), if more than one item or order is presented for payment
against the account on the same day and the available balance of
the account is insufficient to pay them all, we may pay any of them
in any order we choose, even if the order we choose results in
greater insufficient funds fees than if we had chosen to pay them in
some other order. Our payment of any item or order in overdraft
does not create any obBigation for us to pay any other item or arder
in overdraft in the future, and you agree that no course of dealing
regarding the payment of items or arders in overdraft will be creat-
ed between us.

ERRORS - If there occurs any error on the account in your
favor, such as crediting the account for any amount to which you
are not entitled, charging the account for an amount less than the
amount of an item or other order; or receipt of any direct deposit to
which you are not entitled, you agree that we may adjust this

account to comect the error and that, if there are insufficient funds
in the account for such adjustment, you will immediately pay us
the amount necessary to correct the error. You agree to pay our e
sonable attorneys’ fees and expenses in the event we sue you 10
recover the amount necessary to correct the error.

DEPOSITS NOT MADE IN PERSON — We are not responsi-
ble for transactions initiated by mail. outside depository or left with
us for subsequent processing until we actually record them, and
you accept and assume all risks inherent in initiating such transac-
tions. For deposits so initiated, our desermination of the amount of
the deposit will be conclusive, and you waive any right to contest
our determination.

RESTRICTIVE LEGENDS —For your own purposes you
may print or write on checks or other items restrictive legends
specifying the nurnber of signatures reguired, the maximum
amount for which the check or item is payable, the number of days
the check or item s valid and similar restrictions. However, you
agree that such restrictions shall not be binding on us, that we may
disregard such restrictions and that we will have no liability fo you
or 1o any other person for paying any check ar other item inconsis-
tently with any restrictive legend that is printed or written thereon.

CHECK CHARACTERISTICS - If you use checks from
sources other than vendors approved by us, or if you use check
stock, security features or ink color which canse data to disappear
ar to become obscured when the check i converted into an Tmage.
you agree to bear any loss which results. We will ot be lizble for
failing to honor a stop-payment order for an item issued on 2 check
form from sowrces other than vendors approved by os.

SECURITY INTEREST - In addition to the rights of set-off
which we have under this Agreement, you hereby granttousa
security interest in the acoount to secure payment of any obligation
which yon now owe us or which you may owe us at any time i
the fumre, inchuding your obligation to pay our attomeys” fees and
expenses and your obligation to indemnify us as provided efse-
where in this Agreement. When any such obligation is due and
payable to us, we may pay such obligation, or any part thereof,
from the account without prior notice t you. and we will not be
liable for the dishonor of any itern or order which results from such
exercise of our security interest. If the account has any Pay-On-
Death beneficiary, the interests of such beneficiary shall be junior
10 our security interest and shall be subject o our right of set-off,
even if we do not exercise our security interest or right of set-0ff
until after your death.

PAYMENT TO BENEFICIARIES — Payment to pay-on-death
beneficiaries shall be as provided by faw. Notwithstanding any-
thing m the Pay-on-Death Account rules stated above, we may
require any pay-on-death beneficiary wishing to continue transac-
tions with s to close the account and open a new account under

such bepeficiarys signature.
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INDEMNIFICATION BY FIDUCIARY -IF THE
ACCOUNT IS A FIDUCIARY ACCOUNT (INCLUDING, BUT
NOT LIMITED TO. AN ACCOUNT USED AS A CUSTODIAL
ACCOUNT OR AS A REPRESENTATIVE PAYEE ACCOUNT
TO RECEIVE PAYMENTS FROM THE SOCIAL SECURITY
ADMINISTRATION OR ANY OTHER GOVERNMENTAL
PAYOR), YOU. THE FIDUCIARY. AGREE IN YOUR INDIVID-
UAL CAPACITY TO INDEMNIFY US AND HOLD US HARM-
LESS FROM ANY LOSS WE INCUR. IN CONNECTION WITH
THE ACCOUNT. WHETHER RESULTING FROM OVER-
DRAFT. ERROR IN YOUR FAVOR.RECLAMATION BY ANY
GOVERNMENTAL PAYOR.ANY DISPUTE WITHIN THE
SCOPE OF THE ~ACCOUNT DISPUTE: INDEMNITY: LIMI-
TATION ON LIABILITY™ SECTION BELOW OR ANY OTHER
REASON. IN THE EVENT OF ANY SUCH LOSS. WE MAY
ENFORCE THE FOREGOING INDEMNITY BY SETTING OFF
THE AMOUNT OF SUCH LOSS AGAINST (OR BY EXERCIS-
ING ANY SECURITY INTEREST WE MAY HAVE IN) ANY
OTHER ACCOUNT WITH US IN WHICH YOU. THE FIDUCI-
ARY, HAVE AN INTEREST (UNLESS YOUR INTEREST IN
SUCH ACCOUNT IS ONLY AS A FIDUCIARY). AND WE
WILL NOT BE LIABLE TO YOU OR TO ANYONE ELSE FOR
THE DISHONOR OF ANY ITEM OR ORDER ON SUCH
OTHER ACCOUNT WHICH RESULTS FROM SUCH SET-OFF
OR EXERCISE OF OUR SECURITY INTEREST.

SIGNATURE BY MARK - [f any signanwre which appears on
the signature page is by mark (such as an =X, then you agree
that we will have no liability whatsoever on claims by you or any
other person based on forgery, unauthorized signature, alteration or
the like.

ACCOUNT DISPUTE; INDEMNITY; LIMITATION ON
LIABILITY - IN THE EVENT OF ANY DISPUTE REGARD-
ING THE ACCOUNT. INCLUDING ANY DISPUTE OVER
OWNERSHIP OF OR ENTITLEMENT TO THE ACCOUNT OR
THE CAPACITY OR AUTHORITY OF ANY PERSON TO
TRANSACT ON THE ACCOUNT. YOU AGREE TO PAY OUR
REASONABLE ATTORNEYS' FEES AND EXPENSES IN THE
EVENT THAT WE BECOME INVOLVED IN ANY PROCEED-
ING TO RESOLVE SUCH DISPUTE. IN THE EVENT OF
SUCH DISPUTE WE MAY PAY THE AVAILABLE BALANCE
OF THE ACCOUNT INTO COURT. AND IN THAT EVENT
YOU AGREE NOT TO MAKE ANY CLAIM AGAINST US.
ADDITIONALLY, TO THE EXTENT PERMITTED BY LAW.
YOU AGREE TO INDEMNIFY US. OUR DIRECTORS, OFFI-
CERS.EMPLOYEES AND AGENTS FROM AND AGAINST
ANY AND ALL CLAIMS ARISING FROM OR IN ANY WAY
RELATING TO ANY SUCH DISPUTE. YOU ALSO AGREE
THAT WE SHALL BE ENTITLED TO RECOVER QUR
REASONABLE ATTORNEYS® FEES AND EXPENSES IN
CONNECTION WITH SUCH PAYMENT INTO COURT AND

THAT WE MAY RECOVER SUCH FEES AND EXPENSES
FROM THE BALANCE PAID INTO COURT.

N THE EVENT OF ANY KIND OF CLAIM BY YOU
AGAINST US IN CONNECTION WITH THE ACCOUNT. YOU
AGREE THAT WE WILL NOT BE LIABLE TO YOU FOR ANY
INCIDENTAL. CONSEQUENTIAL, SPECIAL. EXEMPLARY
OR PUNITIVE DAMAGES.

GOVERNING LAW: PROCESS: REPRESENTATIVES —
With regard to any account established online. this Agreement is
governed by the Jaws of Mississippi and by federal law and regula-
tion. Otherwise. this Agreement is governed by the laws of the state
of the {ocation of our branch identified on the signature page and
by federal law and regulation. Notwithstanding this. we may honor
any levy, artachment. garnishment. execution. subpoena. court
order. administrative order (inciuding child support order} or other
legal process which names you or which encompasses you. the
accotmt or any tax identification number associated with the
account. regardless of whethier we are subject to the jurisdiction of
the tssuer of such, regardless of in which state such is served on us
and regardless of how such is served on us. We are not required to
raise any defense in your behalf. We may also comply with the
directions of any executor, administrator. conservatar, guardian,
receiver, bankruptcy trustee, aftorney-in-fact or any other such rep-
resentative purporting to have authority over the account who fur-
nishes us with apparently authentic copies of documents which
confer such authority. We may refuse to deal with any such repre-
sentative in our sole discretion, and we will not be [iable to you for
such refusal. You agree that we may place temporary or permanent
holds on the balance of the account related to or otherwise in
respoase o any such process or authority and that we shall be fully
protected in doing so. even if we later determine that such process
or authority is inapplicable to the account. YOU AGREE THAT
WE WILL NOT BE LIABLE TO YOU OR TO ANY OTHER
PERSON FOR ACTING OR NOT ACTING ON ANY SUCH
PROCESS OR FOR ACTING OR NOT ACTING ON THE
DIRECTIONS OF ANY SUCH REPRESENTATIVE OR FOR
PLACING OR NOT PLACING TEMPORARY OR PERMA-
NENT HOLDS. AND YOU AGREE TO INDEMNIFY US, OUR
DIRECTORS. OFFICERS, EMPLOYEES AND AGENTS FROM
AND AGAINST ANY AND ALL CLAIMS ARISING FROM OR
IN ANY WAY RELATING TO SUCH ACTION OR INACTION.

EFFECT OF TERMINATION OR AMENDMENT -
Termination of the account. whether by us or by you. does not
relieve you of any obligation you may then owe us. We may accept
deposits to the account after it has been closed in order to collect
any deficit balance. and such acveptance will not constite rein-
statement of the account. Your use of the account after we give you
notice of any amendment to this Agreement constitutes your
acceptance of such amendment. No amendment of this Agreement
s enforceable against us unless it 1 1 writing and we have

authored the writing or have signed it through an employee huving
authority to do so. such us a regional president. No practice o
course of dealing in connection with the account which is at vari-
ance with this Agreement shall constitute 2 modification or amend-
ment of this Agreement.

OTHER TERMS —The account s additionally governed by our
Account Information Staterment. You acknowledge receipt of
copy of the Account Information Statement and you agree 10 be
bound by-its terms. as armended by us from time to time. and to be
responsible for all fees and charges set forth therein which apply o
the account. You understand that the Account Information
Staterment does not necessarily set forth alf possible fees and
charges which apply 1o the account.

SEVERABILITY —In the event that amry part of this Agreement
is determined to be unenforceable. such will not affect the other
parts of this Agreement, all of which shall remain fully enforceable.

ARBITRATION — IF THE ACCOUNT IS A COMMERCIAL
PURPOSE ACCOUNT, THEN YOU AGREE THAT ANY
CLAIM, DISPUTE OR CONTROVERSY (“CLAIM™) BY
EITHER YOU OR US AGAINST THE OTHER, OR AGAINST
THE EMPLOYEES, AGENTS OR ASSIGNS OF THE OTHER.
ARISING FROM OR RELATING IN ANY WAY TO THIS
AGREEMENT, THE ACCOUNT OR ANY TRANSACTION,
INCLUDING CLAIMS REGARDING THE APPLICABILITY
OF THIS ARBITRATION CLAUSE OR THE VALIDITY OF
ALL OR ANY PART OF THIS AGREEMENT. SHALL BE
RESOLVED BY BINDING ARBITRATION BY THE NATION-
AL ARBITRATION FORUM, UNDER THE CODE OF PROCE-
DURE IN EFFECT AT THE TIME THE CLAIM IS MADE OR
FILED. RULES AND FORMS OF THE NATIONAL ARBITRA-
TION FORUM MAY BE OBTAINED AND CLAIMS MAY BE
FILED AT ANY NATIONAL ARBITRATICN FORUM OFFICE,
WWWARBITRATION-FORUM.COM OR POST OFFICE BOX
50191, MINNEAPOLIS, MINNESOTA 55405, TELEPHONE 1-
800-474-2371. ANY ARBITRATION HEARING AT WHICH
YOU APPEAR WILL TAKE PLACE IN THE CITY WHICH IS
THE LOCATION OF OUR BRANCH AT WHICH THE
ACCOUNT WAS OPENED. THIS ARBITRATION AGREE-
MENT IS MADE PURSUANT TO ATRANSACTION INVOLYV-
ING INTERSTATE COMMERCE AND SHALL BE GOV-
ERNED BY THE FEDERAL ARBITRATIONACT.9US.C.
SECTIONS [-16. JUDGMENT UPON ANY ARBITRATION
AWARD MAY BE ENTERED IN ANY COURT HAVING
JURISDICTION. IN THE ABSENCE OF THIS ARBITRA-
TION AGREEMENT YOU AND WE MAY OTHERWISE
HAVE HAD A RIGHT OR OPPORTUNITY TO LITIGATE
CLAIMS THROUGH A COURT AND/OR TO PARTICI-
PATE OR BE REPRESENTED IN LITIGATION FILED IN
COURT BY OTHERS, BUT EXCEPT AS OTHERWISE
PROVIDED ABOVE. ALL CLAIMS MUST NOW BE
RESOLVED THROUGH ARBITRATION.
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Response required for your checking account to continue working as it does today.

Have you ever had a situation where you are making a purchase with your debit card and suddenly realize
that the check you meant to deposit a few days earlier is still sitting in your wallet?

Peace of Mind
The BancorpSouth Overdraft Payment Service you are automatically enrolied in as a BancorpSouth checking

accountholder helps give you the peace of mind that BancorpSouth has the discretion to pay a transaction
even though you may currently not have enough funds in your account - saving you from the inconvenience
and possible embarrassment of having your transaction denied.

Changes
Due to regulatory changes, beginning August 15, 2010, banks will no longer have the discretion to authorize

overdrafts caused by ATM and everyday (non-recurring) debit card transactions on consumer accounts
unless the customer specifically requests it by opting in to that service. If you would like your Overdraft
Payment Service to continue to include these transactions, it is essential that you opt in. If you do not opt in
to Overdraft Payment Service for these transactions, it will automatically go away on August 15.

How do | Continue the Overdraft Payment Service for These Transactions?

To continue your Overdraft Payment Service for ATM and everyday debit card transactions, simply opt in
using the enclosed form titled “What You Need to Know about Overdrafts and Overdraft Fees,” by visiting
our special secure website, or by calling our InfoLine at 888-797-7711.

You will need to opt in separately for each checking account with a debit or ATM card for your Overdraft
Payment Service to continue for these transactions.

More Information?
To receive additional information regarding the Overdraft Payment Service changes and money
management, please visit bancorpsouth.com/overdrafts, call us at 888-797-7711, or visit your nearest

BancorpSouth location.

Sincerely,

BancorpSouth

Note: Since you will need to opt in separately for each checking account with a debit or ATM card for your Overdraft
Payment Service to continue for these transactions, you could receive multiple versions of this mailer in which you will
need to respond if you would like to opt-in. Your checking account number has been abbreviated for your privacy.
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What You Need to Know About Overdrafts and Overdraft Fees

An gverdraft occurs when you do not have enough money in your consumer account to cover a transaction, but we pay
it anyway. We can cover your overdrafts in two different ways:

1. We have standard overdraft practices that come with your account.
2.  We also offer the overdraft protection plans listed below, which may be less expensive than our standard
overdraft practices.

- Credit Card Overdraft Protection
- Equity Credit Line Overdraft Protection
- Overdraft Protection linked to your Savings or Checking Account

To learn more, ask us about these plans.

This notice explains our standard overdraft practices.
. What are the standard overdraft practices that come with my account?

We do authorize and pay overdrafts for the following types of transactions:

- Checks and other transactions made using your checking account number
- Automatic bill payments

Beginning August 15, 2010, we do not authorize and pay overdrafts for the following types of transactions
unless you ask us to (see below):

- ATM transactions
- Everyday (non-recurring) debit card transactions

We pay overdrafts at our discretion, which means we do not guarantee that we will always authorize and pay
any type of transaction.
If we do not authorize and pay an overdraft, your transaction will be declined.

o What fees will | be charged if BancorpSouth pays my overdraft? )
Under our standard overdraft practices:

- We will charge you a fee of $35 each time we pay an overdraft.

- Also, if your account is overdrawn for 10 or more consecutive days, we will charge an additional
Continuous Overdraft Fee of $25 on the 10" consecutive day your account continues to be in overdraft.

- There is no limit on the total fees we can charge you for overdrawing your account.

. What if | want BancorpSouth to authorize and pay overdrafts on my ATM and everyday (non-recurring)
debit card transactions?
If you also want us to authorize and pay overdrafts on ATM and everyday (non-recurring) debit card transactions,
complete the form below and mail it to us in the enclosed postage paid return envelope visit our secure website at
www.bancorpsouth.com/opt-in, or call 1-888-797-7711.

If you do not authorize BancorpSouth to pay overdrafts on your ATM and everyday (non-recurring) debit card
transactions, then those transactions will be declined beginning AUGUST 15, 2010.

Your Security ID for this Account Update U6M-PRX-3Q2P For Account Ending 537

= () |want BancorpSouth to authorize and pay overdrafts on my ATM and everyday debit card transactions.

Printed Name:

-
| . *UBMPRX3Q2P"

Your Signature:

/_\ - -
2 8 5 4 3 8 A SCANTRON EliteView™ EM-285438A-1:654321 19045 © SCANTRON CORPORATION 2010 ALL RIGHTS RESERVED.
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BancorpSouth, Right Where You Are.

Account Information Statement

This disclosure of fees and charges applies to accounts at BancorpSouth. We think it is important
for you to have a full understanding of these fees and charges.

We welcome your questions in person or by phone. The answers are as close as your nearest
BancorpSouth office or by using InfoLine, 1-888-797-7711, our 24-hour account information line.

Bold text in the following indicates changes from the last edition of the Account Information
Statement.

NON-INTEREST CHECKING ACCOUNTS
The minimum deposit required to open any BancorpSouth non-interest bearing checking account
is $50.00.

Regular Checking
An $800.00 minimum daily ledger balance avoids any monthly service charge. When the mini-
mum daily ledger batance falls below $800.00 during a statement cycle, the monthly service
charge will be $8.50.

BancSmart Free Checking
The BancSmart Free Checking account has no monthly maintenance fee, no per check charge and
no minimum monthly balance. Combined with 1 savings account, free Intemet Banking, online
statements, combined statements and other services, BancSmart Free Checking is a complete
bundle of products positioned to help you start your relationship with BancorpScuth. To receive
Bill Pay free of chirge, you must have & combination of either online statement and debit card or
direct deposit and debit card. A $4.99 monthly service charge will be assessed for Bill Pay if the
combination is not in effect at statement time, To receive Bill Pay, you need to enroll in Interet
Banking and then sign up for Bill Pay. It is not required that you have Internet Banking or Bill
Pay to receive BancSmart Free Checking.

Free Checking for Students*
Studeats love this account because there is no minimum balance requirement, no monthly service
charge, and no per check charge... it's “Free” through age 24.

Second Chance Checking*
Second Chance Checking is a special checking account for those individuals who may not have a
perfect check-writing history with ChexSystems. (If you've ever had a checking account that was
overdrawn when it was closed or have written bad checks in the past, your name may appear on
the national ChexSystems list used by banks to approve individuals for checking accounts.)
BancorpSouth doesn't upprove everyone for a Second Chance Checking account, only those
individuals that don't have a significant ChexSysterns history.

Second Chance Checking helps you to build your good check writing history and work toward a
standard BancorpSouth checking account - many without a monthly fee. If your account is in
good standing after one year (no overdrafts or bad checks), you may request a standard
BancorpSouth checking account.

Second Chance Checking gives you unlimited check-writing privileges with a standard monthly
service charge nnd is subject to BancorpSouth's standard deposit poicies and fees and may be
closed anytime for any reason of delinquency (bad check writing, overdmfts, ete.) or fraud.
Monthly service charge regardless of balance ... $6.99
*Accounts recgive a monthly statement. Check images remain on file at the bank. Copies may be
requested with no charge for the first five (5) items. In excess of five, per item copy charge is $1.00,

BancorpSouth"

Right Where You Are

» May go down [n value

INTEREST BEARING CHECKING ACCOUNTS
Interest is paid on the collected balance in the account using the daily balance method of interest
calculation. This means that all the collected funds in your account eam interest each day. The
minimum deposit required to open BancorpSouth interest checking accounts varies by account
type. See individual account descriptions for details.

Performance Checking
Performance Checking is our special rate bonus checking account which eams a Bonus Rate on
your batance from $0-$30,000 and special ATM benefits when you meet each of the following 4
requirements during your statement period on your Performance Checking account: |. Have at
least 1 ACH debit or credit; 2. Have at least 12 debit card purchase transactions; 3. Be enrolled in
online statement; 4. Be enrolled in Internet Banking.

If you meet all 4 of the requirements during a statement period, then your Performance Checking
account balance from $0 to $30,000 will eam a Bonus Rate Annual Percentage Yield (APY) and
that portion of your Performance Checking account balance in excess of $30000 will eam a Stan-
dard Rate APY. Additionally, if you meet all 4 of the requirements at all times during a statement
period, then at the end of each statement period, for the first 5 ATM fransactions you make at a
non-BancorpSouth ATM during that period, we will refund the $1.50 non-BancorpSouth ATM fee
and will credit your account an additional $2.00 against charges imposed by the owner of the non-
BancorpSouth ATM (a total of $3.50 in refunds and credits for the first 5 such transactions during
the statement period). ATM fee refunds and credits will never exceed $17.50 in any statement pe-
riod. If you do not meet all 4 of these requirements at all times during the statement period, then
you will earn the Standard Rate on all balances. Personal accounts only. Rates are subject to
change at the bank's discretion without notice. Fees may reduce eamnings.

Minimum opening deposit .......

Unlimited Deposits and Withdrawals

No minimum balance or monthly service charge

Heritage Checking
Heritage Checking is BancorpSouth's preferred services account for our friends who are 50 and
over. Heritage Checking accounts eam interest at a competitive rate, which is determined solely
by the Bank and is subject to change weekly. Interest is earned daily on the cotlected balance
using the daily balance method and is credited and compounded monthly. If you close your
Heritage Checking account before the interest is credited, you will receive the accrued interest for
that period. In addition to eamning interest, Heritage Checking accounts include common carrier
accidental death insurance as well as discounts and special savings.

$50.00

Minimum opening deposit $50.00

Monthly Service Charge with a minimum daily ledger balance of:

$500.00 or more NONE

Below $500.00 $8.00
Interest Plus Checking

The Interest Plus Checking account is a tiered-rate checking account.
The interest rate tiers are as follows:

Balances between $0-$4.999

Balances between $5,000-$9,999

Balances between $10,000-$24,999

Balances between $25,000-$49,999

Balances between $50,000-$99,999

Balances $100,000 and above

Bank deposits are FDIC insured. BancorpSouth Investment Services, Inc., and BancorpSouth Insurance Services, Inc., are wholly owned subsidiaries of BancorpSouth
Bank. Insurance products are offered by BancorpSouth Insurance Sewvices, Inc. Investment products are offered by BancorpSouth Investment Services, inc. Member
SIPC. Insurance and investment products are » Not a deposit | Not FDIC insured = Not insured by any federal government agency » Not guaranteed by the bank

bancorpsouth.com
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BancorpSouth, Right Where You Are.

Account Information Statement - continued

Your account has unlimited transactions at no extra cost and ens interest at a competitive rate
determined solely by the Bank and is subject to change weekly. Interest is calculated based on
simple interest and applied to the daily collected balance. Interest is credited at statement time and
is available for early withdrawal.

Minimum opening deposit $1000.00
Monthly service charge with a balance of:

$1,000.00 or more NONE
Below $1,000.00 $10.00
Monthly statements are itemized and include imaged checks.

SAVINGS ACCOUNTS
Interest is paid on the collected balance in the account using the daily balance method of interest
caleulation. The minimum deposit required to open a BancorpSouth savings account varies by ac-
count type. See individual account descriptions for details.

Money Market Select

The Money Market Select account is a Gered-rate money market account, The inferest rate tiers
are as follows:

Balances between $0-$9,999

Balances between $10,000-$24 999

Balances between $25,000-$49,999

Balances between $50,000-399,999

Balances between $100.000-$149,999

Balances between $150,000-$499,999

Balances $500,000 and above
The Money Market Select account eams interest at a competitive rate determined solely by the
Bank and is subject to change. Interest is calculated based on simple interest and applied to the
daily collected balance, Interest is credited at statement time; however, the accrued interest i
available for closing withdrawals.

Minimum opening deposit $1.000.00
Minimum balance $10,000.00
Monthly service charge with a balance of:

$10,000,00 or more NONE
Below $10,000.00 $10.00

There will be a $10.00 charge for each withdrawal in excess of six per month. Monthly state-
ments are itemized and include imaged checks. A BancorpSouth checking account is required to
open this account.

Personal Moncy Market

The Personal Money Market account is a tiered-rate money market account. The interest rate tiers
are as follows:

Bulances between $0-$2499

Balances between $2,500-$4.999

Bulances $3000 and above
The Personal Money Market account eams interest at 4 competitive rate determined solely by the
Bank and is subject to change. Interest is calculated based on simple interest and applied to the
daily collected balance. Interest is credited at statement time; however, the accrued interest is
available for closing withdrawals,

Minimum opening deposit $1.000.00
Monthly service charge with a balance of:
$1,000.00 or more NONE

BancorpSouth’

Right Where You Are

= May go down in value

Below $1,000.00 $1000
There will be a $10.00 charge for each withdrawal in excess of six per month. Monthly statements
are itemized and include imaged checks.

Classic Savings
Interest is paid on the collected balance using the daily balance method. The rate of interest is de-
termined solely by the Bank and is subject to change on a weekly basis. Interest is compounded
daily and credited semiannually. Deposits and withdrawals can be made at any time. If you close
your account prior to the interest being credited, you will receive interest through the closing date.
Minimum deposit required to open a Classic Savings account is $50.00. Only a $25.00 opening
deposit is required for children |5 and under to open a "Savings Bug" (Classic Savings) account.
All other account details apply. There will be a $5.00 charge for each withdrawal in excess of six
during any six-month cycle.

Select Savings Account
The Select Savings account earns interest at a rate determined solely by the Bank and is subject to
change. Interest is calculated based on semiannual compound and credited semiannually. Accrued
interest is available for early closing withdrawals. A BancorpSouth checking account is required to
open this account. This account is available for businesses.

Minimum opening deposit $1,000.00
Semiannual service charge with a balance of:

$1,000.00 OF INOTE covvervrervvemeniorsensseomiensmmessssesssmsmmsssssessastssesasssssssonssssssssesssscsamsseas NONE
Below $1,000.00 $15.00

Additionat information and fees for Classic and Select Savings Accounts:

Additional "Memo" staternents will be produced if the account has an EFT transaction during the

month. This is a snapshot statement and will reflect all activity since the last scheduled semiannual
statement. There will be a $5.00 charge for each withdrawal in excess of six during any six-month cycle.

Performance Savings
Performance Savings is our special rate bonus savings account which earns a Bonus Rate on your
entire balance when you meet each of the following requirements during your interest cycle on
your Performance Savings account:
1. Transfer at least $50 into your Performance Savings account each interest cycle electronically
via ACH or Internet Banking Transfer.
2. Combine your Performance Savings statement with your BancorpSouth Checking account
staternent (you will no longer receive a separate statement for your Performance Savings account).
If you meet both the requirements above during your statement period, your entire balance for that
interest cycle will eamn the Bonus Rate Annual Percentage Yield (APYY). Performance Savings not
only pays you a Bonus Rate, but also helps you save with the $50 per interest cycle transfer re-
quirement. A Performance Checking account is required to open as part of our "Performance
Banking" package of services. Interest is paid monthly on the collected balance in the account
using the daily balance method of interest calculation, Rates are subject to change at the bank's dis-
cretion without notice. Fees may reduce eamings.

Minimum opening deposit $50.00
Minimum mouthly balance $50.00
Monthly service charge if balance falls below minimum $2.50

There will be a $5.00 charge for each withdrawal in excess of six during the monthly interest cycle.

Christmas Club
Christmas Club accounts eam interest at a rate determined solely by the Bank and is subject to
change weekly. Interest is calculated on the daily ledger balance using the daily balance method.
Interest is accrued daily and credited yearly in November when a check for the balance is issued to

Bank deposits are FDIC insured. BancorpSouth Investment Services, Inc., and BancorpSouth Insurance Services, Inc., are wholly owned subsidiaries of BancorpSouth
8ank. Insurance products are offered by BancorpSouth Insurance Services, Inc, Investment products are offered by BancorpSouth Investment Services, Inc. Member
SIPC. Insurance and investment products are » Not a deposit | Not FDIC insured = Not insured by any federal government agency = Not guaranteed by the bank

bancorpsouth.com
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Account Information Statement - continued

you. If you close your Christmas Club account before the interest is credited, you forfeit all accrued
interest, If the principal balance of your Christmas Club account is $250.00 or less on the day des-
ignated by the Bank for crediting interest to Christmas Club accounts, you forfeit all accrued in-
terest. If you make a withdrawal from your Christmas Club account prior to the date in November
when a check for the balance of the account is issued to you, you wilt be charged a fee of $5.00 for
each such withdrawal,

SERVICE FEES
Check Printing Charges Charges will vary based on check design
Official Checks ..., $6.00
Each Overdraft (OD) Item $35.00
Each Insufficient (NSF) Funds Item $35.00
Continuous Overdraft Fee $25.00

for each period of ten (10) days or longer that your account is continuously in overdraft,
charged on the tenth (10th) day

Overdraft Equity Credit Line Fee $7.50 per transfer
Overdraft Transfer Fee from Credit Card See your
Cardholder Agreement
Overdraft Transfer Fee from Eligible Deposit Account $7.50
per transfer
Each Stop Payment $35.00
Each ACH Stop Payment of Future Items $35.00
and then a $5.00 monthly charge for each month after the sixth
month in which stop payment remains in effect
Each Retumed Deposit Item 5700
Each Retumed Check Redeposited $3.00
Each Retumed Check Special Handling $7.50
Each Deposit Comrection $3.00
Special Statement $7.50
Debit Card Replacement Fee $5.00
Research Fees:
Research Per Hour $20.00
Photocopies (each) .......... $1.00
Collection ltem Fee . the cost
of processing the collection letter with a $20 minimum,
Dormant Checking Account Charges $8.50
An $8.50 per month fee will be charged on dormant accounts.
“Dormant Accounts” are detined by applicable law.
Dormant Savings Account Charges $8.50
An $8.50 per month fee will be charged on dormant accounts,
*Dormant Accounts™ are defined by applicable law.
90 Day Account Closure Fee .$25.00
(Fee charged on checking accounts closed within 90 days of opening.)
Wire Transfer Fees:
Outgoing $15.00
Incoming $12.00
Foreign $50.00
Telephone Funds Transfers:
Automated via InfoLine NO CHARGE
Assisted by branch or InfoLine personnel $3.00

Bancor_pSoutH
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Safe Deposit Box Drilling Fee - Missouri .......... $85.00
All other states $75.00
Legal Processing Upto $12500
(see Other Important Information section)
ABOUT OVERDRAFTS

An “overdraft” occurs any time a check, ACH, ATM, debit card, bank fee (including any
overdraft-related fee) or any other transaction (collectively, a “Transaction”) is presented for
payment against an account and the available balance of the account is insufficient to pay
the Transaction, When an overdraft occurs, we may, at our discretion, refuse the Transac-
tion, or alternatively, we may choose to pay the Transaction, in which case a negative ac-
count balance will result.

Overdraft Payment Service
BancorpSouth’s Overdraft Payment Service is a service whereby we determine whether to
pay a Transaction in overdraft, This determination is strictly discretionary with us. Qur
Overdraft Payment Service is not a contract or agreement with you. We are not required to
pay any Transaction in overdraft, even if we have paid overdrafts many times previously
and even if we have permitted an account to remain in an overdrawn status for an extended
period. We use a variety of factors in determining whether to pay a Transaction in overdratt,
including, but not necessarily limited to, how long your account has been open, how many
times and in what amounts your account has been previously overdrawn, how much money
you have in your account on average, whether your account is or has been subject to gar-
nishment or other legal action, and whether yoo have defaulted on any agreements with us
(including loan agreements). You may remove your account from our Overdraft Payment
Service, in which case we will refuse to pay most Transactions drawn against insufficient
funds. Removing your account from our Qverdraft Payment Service does not guarantee
that your account cannot be overdrawn. For example, certain Transactions such as pre-
authorized electronic debits and bank fees may continue to be paid from your account
and may cause your account to be overdrawn. Call a BancorpSouth customer service
representative at 1-888-797-7711 to ask about removing your account from our Overdraft
Payment Service,

Overdraft-related Fees
Certain fees apply to our Qverdraft Payment Service and to accounts which otherwise be-
come overdrawn, If we decide to pay a Transaction in overdraft, you will be charged an
Overdraft (OD) Item fee for each such Transaction. If we decide not to pay a Transaction
into overdraft, you will be charged an Insufficient Funds (NSF) Item fee for each refused
Transaction. If your account remains in overdraft for ten (10) consecutive days, then on the
tenth (10th) day you will be charged a Continuous Overdraft fee. Only one Continuous
Overdraft fee will be charged for each continuous period of overdraft of ten (10) days or
more, regardless of how long such period continues, There is no limit to the amount of Over-
draft Item, Insufficient Funds Item or Continuous Overdraft fees (collectively, “Overdraft-
related Fees””) which you may incur,

Order of Payment
If more than one Transaction (whether check, ACH,ATM, debit card, bank fee, overdraft-
related fee or any other transaction) is presented for payment against your account on the
same banking day and the available balance is insufficient to pay them all, we may decide to
pay any or all of them in any order we choose. When we pay Transactions, we generally
choose to pay the largest Transaction first and the smallest Transaction last. Our choosing
this order of payment for Transactions may result in greater Overdraft-related Fees than if

Bank daposits are FDIC insured. BancorpSouth investment Services, inc., and BancorpSouth Insurance Services, Inc., are wholly owned subsidiaries of BancorpSouth
Bank. Insurance products are offered by BancorpSouth Insurance Services, Inc. Investment products are offered by BancorpSouth Investment Services, Inc. Member
SIPC. Insurance and investment praducts are = Not a deposit | Not FDIC insured = Not insured by any federal government agency a Not guaranteed by the bank

bancorpsouth.com
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Account Information Statement - continued

we had chosen to pay them in some other order or had chosen not to pay them. We may
also choose to first pay Transactions which are payable to BancorpSouth and our affiliates.

Avoiding Overdraft-related Fees
The best way to avoid Overdraft-related Fees is to manage your account so that you do not
overdraw it. Otherwise, you may avoid Overdraft-related Fees through one of the Over-
draft Protection products offered by BancorpSouth. Credit Card Overdraft Protection
works by charging your BancorpSouth MasterCard® or VISA® credit card for cash ad-
vances in the total amount of Transactions drawn against insufficient funds, with resulting
deposits of the cash advance amounts into your account to cover such Transactions, up to
the available cash advance limit of your credit card. Credit Card Overdraft Protection
transactions are subject to all of the rules and finance charge provisions applicable to cash
advances under the Cardholder Agreement. You may also avoid Overdraft-related Fees by
establishing a BancorpSouth Equity Credit Line, which is a line of credit. This form of
Overdraft Protection works by charging your Equity Credit Line in the amounts of Trans-
actions drawn against insufficient funds, with resulting deposits of these amounts into your
account to cover such Transactions, up to the available credit limit of your Equity Credit
Line. An Qverdraft Equity Credit Line fee and interest charges will be charged to your Eq-
uity Credit Line in accordance with the terms of your Equity Credit Line agreement. You
may also avoid Overdraft-related Fees by linking your account to another checking or sav-
ings account you have with BancorpSouth, This form of Overdraft Protection works by
debiting from your other account the amounts of Transactions drawn against insufficient
funds, with resulting deposits of these amounts into your account to cover such Transac-
tions, up to the available balance of your other account. A transfer fee will be charged. It is
still possible for your account to become overdrawn and to incur Overdraft-related Fees
even if you use an Qverdraft Protection product, such as when your credit card or Equity
Credit Line reaches its applicable limit or the available balance of your linked account is
depleted and you continue to make Transactions on your account. Call a BancorpSouth
customer service representative at 1-888-797-7711 to ask about our Overdraft Protection
products. Also, ask a customer service representative for a copy of our flier, “How to Avoid
Paying Bank Fees.”

MasterCard® Debit Card
BancomSouth MasterCard® Debit Card is the convenient plastic card that looks like a credit card
but warks like a check, deducting your purchases from your checking account. MasterCard®
Debit Card is good for cash purchases anywhere debit MasterCard® is accepted. Plus, you get a
receipt with every transaction so there is no problem keeping track of what you have spent.
Monthly, all transactions are 1eponed on your checking account statement along with any checks
you have written. A MasterCard® Debit Card serves as your ATM card, 50 you only have one

“checking acu)un( card” to carry with you,

MasterCard® Debit Card Feg .., . ..NO CHARGE
There is a fee of $1.50 per tmnsacllon when you use your M’IS(CI‘CdId Deblt Card at an ATM
that belongs to another bank or financial services company. Such other bank or financial services
company may also charge your account a fee for a MasterCard® Debit Card transaction made at
its ATM. There is a fee of one percent (l%) of the transaction amount if you use your
MasterCard® Debit Card for a transaction in a foreign country, If your transaction in a foreign

country is in a currency other than U.S. dollars, the rate used for converting the transaction to U.S.

dotlars will be the wholesale market rate or any government-mandated rate in effect on the date
that MasterCard processes the transaction or any other rate or method prescribed by the then-cur-
rent MasterCard regulations. Currency conversion may occur on a date other than the date of the
transaction, and the conversion rate may be affected accordingly.

BancorpSouth“’

Right Where You Are

a May go down in value

Internet Banking and Bill Pay
Internet Banking is free with any personal BancorpSouth checking or Money Market account. In-
ternet Banking allows you to access balance inquiries, view your statement information and your
canceled checks (even if your statement doesn't have check images), transfer between accounts,
and make payments on your BancorpSouth line of credit or loan.

Free Bill Pay is also available with any personal BancorpSouth checking account when you sign
up for Intemet Banking if you have a combination of either online statement and debit card or di-
rect deposit and debit card. A $4.99 monthly service charge will be assessed for Bill Pay if the
combination is not in effect at statermnent time. To receive Bill Pay, you need to enroll in Internet
Banking, and then sign wp for Bill Pay through Intemet Banking. (The Free Bill Pay option listed
above is standard for alt customers who register for Bill Pay after August 21, 2006. If you cur-
rently have Bill Pay and would like to change your billing method, please ask your local customer
service representative or call our Infoline at 1-888-797-7711.)

24-Hour Banking
You may access your BancorpSouth checking account day and night at literally thousands of
ATMs across the United States with our automated teller card. At BancorpSouth ATM locations
you may make deposits as well as withdrawals, loan payments and transfers between accounts.

24-Hour Banking Card Fee .......... $1.00 per month

There is a fee of $1.50 per transaction when you use your 24-Hour Banking card at an ATM that
belongs to another bank or financial services company. Such other bank or financial services com-
pany may also charge your account a fee for a 24-Hour Banking card transaction made at its ATM.

Certificate of Deposit
BancorpSouth Certificates of Deposit offer competitive retuns on investments that can be tailored
to it your exact needs. Early withdrawal penalties apply to all Centificates of Deposit.

Minimum opening deposit . $1,000.00

Plus Package
The Plus Package is a package of benefits and savings which may be added to any BancorpSouth
personal checking account. A fee of $4.50 for individuals less than 60 years of age or $3.50 for in-
dividuals 60 and better applies and will be deducted from your BancorpSouth personal checking
account on a monthly basis. If you have previously enrolled in the program and are being charged
a fee of $4.50 per month, please notify a BancorpSouth representative upon attaining the age of
60, and we will gladly adjust your monthly fee to the appropriate rate.

OTHER IMPORTANT INFORMATION
® The Daily Balance Method of paying interest uses the daily balance in calculating the interest on
your account, This method applies a daily periodic rate to the principal in the account each day.
When you deposit checks into any account at BancorpSouth, interest begins to accrue no later
than the business day we teceive credit for the item.

© The Daily Ledger Balance reflects all deposits and withdrawals regardless of actual collection
of funds.

© On checking accounts, federal regulations allow the bank to create transaction and savings sub-
accounts which exist ony on the books of the bank and which allow the bank to make transfers
at the close of each working day. This puts the bank in a more favorable position concerning
reserve requirements and ultimately allows us to maintain the most competitive pricing on your
checking account. The activity of the sub-accounts will not be reflected on your bank statement
and will not affect your account balance or the interest, fees and features of your checking account.

Bank deposits are FDIC insured. BancorpSouth Investment Services, Inc., and BancorpSouth Insurance Services, Inc., are wholly owned subsidiaries of BancorpSouth
Bank. Insurance products are offered by BancorpSouth Insurance Services, Inc. Investment products are offered by BancorpSouth Investment Services, Inc. Member
SIPC. Insurance and investment products are & Not a deposit | Not FDIC insured = Not insured by any federal government agency = Not guaranteed by the bank

bancorpsouth.com



BancorpSouth, Right Where You Are.

Account Information Statement - continued

® Electronic debits such as Automated Teller Machine and MasterCard® Debit Card along with
InfoLine transfers are not included in your debit item count for calculating service charges.

o All fees and charges are subject to applicable law.

@ [f your account is made subject to gamishment, execution, levy or any similar legal process, or if
your account is made subject to any legal proceeding in which the Bank is required to respond,
appear or provide records, we may charge you for each such gamishment, execution, levy or
proceeding a fee of up to $125.00. This fee is in addition to any cost and expenses, including
reasonable attomey's fees, which we incur in connection with any of the foregoing.

® You may not use your account in connection with any business of placing, receiving or
otherwise knowingly transmitting bets or wagers by any means which involves the use,
at least in part, of the internet, or for any other transaction which is prohibited by Federal
Reserve Regulation GG,

Effective Date: May 10, 2010
5

P Bank deposits are FIC Insured, BancorpSouth Investment Services, Inc., and BancorpSouth Insurance Services, Inc,, are wholly owned subsidiaries of BancerpSouth
an cor p ou Bank. Insurance products ane offerad by BancorpSouth Insurance Services, Inc. Investment products are offered by BancorpSouth Investment Services, Inc. Member

SIPC. Insurance and investment products are = Not a deposit | Not FDIC insured a Not insured by any federal government agency = Not guaranteed by the bank
Right Where You Are

» May go down In value

bancorpsouth.com



Case 1:09-md-02036-JLK Document 994-2 Entered on FLSD Docket 12/06/2010 Page 9 of
22

BancorpSouth
Family of Companies
Affiliate Marketing Notice
Your Choice to Limit Marketing

The BancorpSouth family of companies [BancorpSouth Bank; BancorpSouth Investments
Services, Inc.; BancorpSouth Insurance Services, Inc. (including its Stewart Sneed Hewes;
Wright & Percy; Ramsey, Krug, Farrell, & Lensing; SMI Group; and JMG/ic divisions)] is

providing this notice.

Federal law gives you the right to limit some but not all marketing from the BancorpSouth
companies. Federal law also requires us to give you this notice to tell you about your choice to
limit marketing from the BancorpSouth companies.

You may limit the BancorpSouth companies, such as BancorpSouth Bank credit card,
BancorpSouth Investments Services, Inc. securities, and BancorpSouth Insurance Services, Inc.,
insurance affiliates (including its Stewart Sneed Hewes; Wright & Percy; Ramsey, Krug, Farrell,
& Lensing; SMI Group; and JMG/ic divisions), from marketing their products or services to you
based on your personal information that they receive from other BancorpSouth companies. This
information includes your income, your account history, and your credit score.

Your choice to limit marketing offers from the BancorpSouth family of companies will apply
until you tell us to change your choice.

To limit marketing offers, contact us:

» By telephone: 1-888-797-7711

= By mail: Check the box and complete the form below, and send the form to:
BancorpSouth
2910 W. Jackson Street
Tupelo, MS 38801

Do not allow any company in the BancorpSouth family of companies to use my personal
information to market to me.

Name
Street Address
City, State, Zip
Account Numbers

Signature
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IMPORTANT INFORMATION ABOUT YOUR CHECKING ACCOUNT
Substitute Checks and Your Rights

What is a substitute check?

To make check processing faster, federal law permits banks to replace original checks with “substitute
checks.” These checks are similar in size to original checks with a slightly reduced image of the front and
back of the original check. The front of a substitute check states: “This is a legal copy of your check. You
can use it the same way you would use the original check.” You may use a substitute check as proof of
payment just like the original check.

Some or all of the checks that you receive back from us may be substitute checks. This notice describes
rights you have when you receive substitute checks from us. The rights in this notice do not apply to
original checks or to electronic debits to your account. However, you have rights under other law with
respect to those transactions.

What are my rights regarding substitute checks?

In certain cases, federal law provides a special procedure that allows you to request a refund for losses
you suffer if a substitute check is posted to your account (for example, if you think that we withdrew the
wrong amount from your account or that we withdrew money from your account more than once for the
same check). The losses you may attempt to recover under this procedure may include the amount that
was withdrawn from your account and fees that were charged as a

result of the withdrawal (for example, bounced check fees).

The amount of your refund under this procedure is lirnited to the amount of your loss or the amount of the
substitute check, whichever is less. You also are entitled to interest on the amount of your refund if your
account is an interest-bearing account. If your loss exceeds the amount of the substitute check, you may
be able to recover additional amounts under other law.

If you use this procedure, you may receive up to $2,500 of your refund (plus interest if your account earns
interest) within 10 business days after we received your claim and the remainder of your refund (plus
interest if your account earns interest) not later than 45 calendar days after we received your claim,
unless we earlier determine that your claim is not valid.

We may reverse the refund (including any interest on the refund) if we later are able to demonstrate that
the substitute check was correctly posted to your account.

How do | make a claim for a refund?
If you believe that you have suffered a loss relating to a substitute check that you received and that was
posted to your account, please contact us at 1-888-797-7711 or visit your local BancorpSouth office. We
must receive your claim within 40 calendar days of the date that we mailed (or otherwise delivered by a
means to which you agreed) the substitute check in question or the account statement showing that the
substitute check was posted to your account, whichever is later. We will extend this time period if you
were not able to make a timely claim because of extraordinary circumstances. We will require your claim
to be in writing. When you contact or visit us about your claim, we will provide you with a claim form. You
may return your completed claim form to any BancorpSouth office. We must receive your written claim
within 10 business days of the date you first made any oral claim.
Your claim must include:
e A description of why you have suffered a loss (for example, you think the amount withdrawn was
incorrect);
An estimate of the amount of your loss and an explanation of how you calculated the amount;
An explanation of why the substitute check you received is insufficient, or why you need the
original check or a better copy, to confirm that you suffered a loss; and
e A copy of the substitute check and the following information to help us identify the substitute
check: your account number, the check number, the date of the check, the name of the person to
whom the check is written, and the amount of the check.

CHECK21
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= [Information we obtain to verify something you tell us in connection with an application or
transaction with us, such as balances, employment, driving records, credit, and other

relationships.

[For specific and appropriate products and services only, for example, health or life insurance, limited
and additionally restricted nonpublic personal information may also include personal health information
such as medical histories and records, and information about your habits, (such as smoking) and about
an iliness, disability or injury. Such personal health information will only be disclosed upon proper written
authorization or as otherwise permitted or required by law. (See the Medical Information Section below.)]

Our Use, Disclosure, and Sharing of Customer Information

Under the Gramm-Leach-Bliley Act_and Regulations: We may disclose any of the kinds
of "nonpublic personal information" (as defined and listed above) about you. We may disclose
nonpublic personal information about you to our “affiliates," that is, companies related to us by
common control or ownership (our "corporate family").

We also are permitted under law to disclose nonpublic personal information about you to
"nonaffiliated third parties" in certain circumstances. For example, we may disclose nonpublic personal
information about you to third parties to assist us in servicing your loan or account with us, to
government entities in response to subpoenas, and to credit bureaus. In addition, we may disclose any
of the kinds of "nonpublic information” (as defined above) to companies that perform marketing services on
our behalf or to other financial institutions with which we have joint marketing arrangements.

In additon to the allowable disclosures described above, we may disclose nonpublic
information about you to the following types of "nonaffiliated third parties,” that is, third parties that are
not members of our corporate family but with which we may have or develop business relationships:

= Financial service providers, such as credit card affiliated servicers, mortgage bankers, securities
firms, broker-dealers, adjusters, underwriters, insurance companies, administrators and agents; and non-
financial companies, such as retailers and direct marketers.

If you prefer that we not disclose this other nonpublic personal information about you to
nonaffiliated third parties, you may opt out of those disclosures, thatis, you may direct us not to make
those disclosures (other than disclosures permitted by law). See the Affiliate
Sharing/Nonaffiliated Third Party section below. See also the separate Affiliate Marketing Notice required
by the Fair and Accurate Credit Transactions Act (FACT Act) and regulations thereunder.

Under the Fair Credit Reporting Act: Under certain circumstances our customers are protected by the Fair
Credit Reporting Act. For example, for the purposes of prescreening business prospects, we may only use
consumer reports when a customer or prospective customer has authorized a consumer reporting agency
to furnish us a report or when making a customer or prospective customer a firm offer of credit or
insurance. While you may not prohibit BancorpSouth from sharing your loan and deposit account history with
consumer reporting agencies, you may request that consumer reporting agencies not provide information
about you to companies wishing to extend
"pre-approved” offers to you for their products or services. You may make this request by calling the
"Opt Out Request Line" at 1-888-50PT-OUT (1-888-567-8688).

We must also notify an applicant if we decline any application made by them and have used a consumer
report during the processing of the application. If this occurs, even if the report was not the basis for the
decision to decline the application, we will provide the applicant with the name and address of the reporting
agency. Customers are entitied to obtain free copies of credit reports from the reporting agencies and have
such reports corrected by the agency concerned if those reports contain inaccurate information.

Sometimes, as in the case of insurance, we are merely an agent for the carrier that actually
provides the product. In such cases, any decision to decline an application for insurance will be made
by the carrier, or another entity affiliated with the carrier, not by BancorpSouth, and the applicant's right
to know whether a consumer report was used or why the application might have been declined will apply
directly to the carrier, not BancorpSouth. In that situation, BancorpSouth will tell the applicant whom to
contact in order to ask questions or obtain more information.

BancorpSouth and its family of organizations, subsidiaries, divisions, departments, and
companies are permitted to share within the BancorpSouth organization information concerning a
customer's account history and experiences with BancorpSouth. We may also share among the entities,
subsidiaries, divisions, departments, and companies that comprise the BancorpSouth organization and
among its divisions:

= |Information someone has given us as part of an application for one of our products or services,
or information such as income information and credit history that we have received from a consumer
reporting agency or other third party which is used to determine your eligibility for credit or
for some other product or service (hereafter

"Creditworthiness/product-worthiness information").

While it may result in customers not receiving product or service information of interest to them,
we will respect anyone's wish that we not share this type of information. You may therefore direct us not to
disclose to our affiliates this creditworthiness/product-worthiness information that does not relate solely to
BancorpSouth's or its affiliates’ experiences or transactions with you or your account. See the Affiliate
Sharing/Nonaffiliated Third Party section below. See also the separate Affiliate Marketing Notice required
by the Fair and Accurate Credit Transactions Act (FACT Act) and regulations thereunder.

Joint Accounts: If you share an account with someone else, for example, a joint checking or brokerage
account, as co-maker on a loan, or if named on an insurance policy because of a joint interest in
property, please share these privacy policies and principles (and any other notices and disclosures we
make to you) so that each person with a relationship to your account(s) is aware of these policies, notices, and
disclosures, and the information sharing options available. If you have a joint account, an opt out choice made
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this level of service, as we recognize individual choice is what matters most.

You therefore have the right to ask BancorpSouth to limit the sharing of information about you in the
following areas and ways.

Affiliate Sharina/Nonaffiliated Third Party. See also the separate Affiliate Marketing Notice required by the
Fair and Accurate Credit Transactions Act (FACT Act) and regulations thereunder: Other than disclosures
permitted by law, you may ask us not to share nonpublic information about you with nonaffiliated third
parties ("opt out" of nonaffiliated third-party marketing) and you may also limit certain information shared
about you within the BancorpSouth family of banks and companies ("opt out" of affiliate sharing). As does this
policy, our annual and initial notices to you will provide a convenient form for you to complete and return to us
in order to opt-out. Otherwise, call 1-888-797-7711 or write to BancorpSouth Customer Service Center,
Attn: Customer Privacy, 2910 West Jackson Street, Tupelo, Mississippi
38801, and we will send you an opt out form. To help us process your request for an opt out form, please include
your name, address, telephone number, and the appropriate account or policy number(s). Please expect to
allow us a reasonabie period of time to update our marketing database once we receive your opt out request.

If you select opt out of affiliate sharing, you make the decision that you do not want information
that has been provided to us on applications or information that we obtained from outside sources, such
as consumer reporting agencies, which is used to determine creditworthiness or product worthiness shared
among the BancorpSouth family of banks and companies, (however, we will continue to share other
information about you with our affiiates as permitted by law, for example, information about specific
transactions and experiences with a customer will still be shared with affiliates and others as permitted
by the Fair Credit Reporting Act). Please note however, that each company within the BancorpSouth family
of companies will continue to contact its clients and customers with offers of its own products and services. You
may therefore continue to receive marketing messages via your statement(s), as well as telephone and
direct mail offers, from BancorpSouth companies.

These Privacy Principles apply to our consumer customers who have a continuing relationship with us and
may be applicable to former customers. These principles are currently applicable to BancorpSouth banks
and the subsidiaries, affiliates, divisions, departments and companies making up the BancorpSouth family
in the conduct of their consumer business. We may change these principles, along with related provisions,

at any time.
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BANCORPSOUTH 24-HOUR BANKING CARDS
Monthly Fee - $1.00
Withdrawals - $1.50
Inquiries - $1.50
Replacement Cards - $5.00

MASTERCARD DEBIT CARDS
Annual Fee — No Charge
Withdrawals - $1.50
Inquiries - $1.50
Point of Sale Transactions — No Charge
Replacement Cards - $5.00

Upon written request, copies of sales drafts, photographs and other documentary evidence of transactions on your
MasterCard Debit Card account are available for income tax and other purposes at a reasonable cost. We will not charge
you for documentation obtained in connection with a good faith assertion of error in connection with cards. Copies of

point-of-sale drafts may be obtained for a fee of $10.00 per item.

If your MasterCard Debit Card is canceled for any reason, and you fail to return your MasterCard Debit Card to us within
30 days, you will be charged a $5.00 surrender fee.

VI. CUSTOMER’S LIABILITY.
(1) GENERALLY. Tell us AT ONCE if you believe your Card has been lost or stolen, or if you believe that an

electronic fund transfer has been made without your permission using information from your check. Telephoning
is the best way of keeping your possible losses down. You could lose all the money in your account (plus your
maximum overdraft line of credit, if you have one). If you tell us within 2 business days after you learn of the loss
or theft of your card, you can lose no more than $50 if someone used your card without your permission.

If you do NOT tell us within 2 business days after you learn of the loss or theft of your Card, and we can prove
we could have stopped someone from using your Card without your permission if you had told us, you could lose

as much as $500.00.

(2) UNAUTHORIZED USE DISCOVERED FROM STATEMENTS. Also, if your statement shows transfers that
you did not make, including those made by card or other means, tell us at once. If you do not tell us within 60
days after the statement was mailed to you, you may not get back any money you lost after the 60 days if we can
prove that we could have stopped someone from taking the money if you had told us in time. If a good reason
(such as a long trip or a hospital stay) kept you from telling us, we will extend the time periods.

(3) SPECIAL NO LIABLILTY RULES FOR UNAUTHORIZED USE ON MASTERCARD DEBIT CARD
TRANSACTIONS AND PIN TRANSACTIONS PROCESSED BY MASTERCARD. Notwithstanding Section
VI (1) above, your liability for unauthorized use of your MasterCard Debit Card will be $0 for any MasterCard
Debit Card transactions (i.e., transactions for which you sign or do not otherwise provide a PIN) or any PIN
transaction processed by MasterCard (Maestro and Cirrus transactions) provided:
(a) you report the unauthorized use as soon as possible;
(b) you have exercised reasonable care in safeguarding your card from risk of loss or theft;
(c) you have not reported two or more incidents of unauthorized use to us in the immediately preceding 12-month
period; and
(d) your account is in good standing.

If you do not meet these conditions and you report the unauthorized use, your liability for the unauthorized transaction

will be no more than $50.00.

VIL PROCEDURE FOR RESOLVING ERRORS. Telephone or write us at the telephone and address shown below as
soon as you can, if you think your statement or receipt is wrong or if you need more information about a transfer listed on
your statement or receipt.
BancorpSouth
Electronic Banking
2910 West Jackson Street
Tupelo, MS 38801
Toll Free; 1-888-797-7711 and press 1, 5
Customer Service hours are:
7:00 a.m. to 8:00 p.m. (Central Time) Monday through Friday and
7:00 a.m. to 5:00 p.m. (Central Time) Saturday
We must hear from you no later than 60 days after we sent the FIRST statement on which the problem or error appeared.
(1) Tell us your name and account number (if any).
(2) Describe the error or the transfer you are unsure about, and explain as clearly as you can why you believe it is
an error or why you need more information.
(3) Tell us the dollar amount of the suspected error.

If you tell us orally, we may require that you send us your complaint or question in writing within 10 business days.

We will determine whether an error occurred within 10 business days after we hear from you and will correct any error
promptly. If we need more time, however, we may take up to 45 days to investigate your complaint or question. If we
decide to do this, we will credit your account within 10 business days for the amount you think is in error, so that you will

REG-E 11/2009
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XIV. PERIODIC STATEMENTS. You will get a monthly account statement for your checking account. You will also get
a monthly account statement for your savings account unless there are no transfers in a particular month. In any case, you
will get the statement for your savings account at least semi-annually.

XV. OUR RIGHTS CONCERNING YOUR ACCOUNT. At any time, without advance notice, we have the right to refuse
to allow you to make any one or more purchases or cash advances (regardless of amount) on your account (whether or not
such purchase or cash advance exceeds any authorization limit which we may set for your account). We reserve the right
to set an authorization limit on your account and/or change the terms of this Agreement at any time by mailing a written

notice to you.

XVIL GOVERNING LAW. This Agreement will be construed in accordance with the law of the state of your residence if
you reside in a state in which we operate a branch office; otherwise, this Agreement will be construed in accordance with
Mississippi law. The terms of this Agreement will govern over any inconsistent terms in any sales draft, retail charge
agreement or cash advance draft.

XVIL OUR RESPONSIBILITY. Except for our responsibility explained in this statement, we are not responsible for the
acts or omissions of any merchant or other establishment, including any refusal to honor your MasterCard Debit Card.

22

REG-E 11/2009
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SPECIAL RULES FOR NEW ACCOUNTS

If you are a new customer, the following special rules will apply during the first 30 days

your account is open.
Funds from electronic direct deposits to your account will be available on the day we

receive the deposit. Funds from deposits of cash, wire transfers, and the first $5,000 of a day's
total deposits of cashier's, certified, teller's, traveler's, and federal, state and local government
checks will be available on the first business day after the day of your deposit if the deposit meets
certain conditions. For example, the checks must be payable to you (and you may have to use a
special deposit slip). The excess over $5,000 will be available on the ninth business day after the
day of your deposit. If your deposit of these checks (other than a US Treasury check) is not
made in person to one of our employees, the first $5,000 will not be available until the
second business day after the day of your deposit.

Funds from all other check deposits will be available on the tenth business day

after the day of your deposit.

HOLDS ON OTHER FUNDS (CHECK CASHING)

If we cash a check for you that is drawn on another bank; we may withhold the
availability of a corresponding amount of funds that are already in your account. Those
funds will be available at the time funds from the check we cashed would have been
available if you had deposited it.

HOLDS ON OTHER FUNDS (OTHER ACCOUNT)

If we accept for deposit a check that is drawn on another bank, we may make funds from
the deposit available for withdrawal immediately but delay your availability to withdraw a
corresponding amount of funds that you have on deposit in another account with us. The
funds in the other account would then not be available for withdrawal until the time
periods that are described elsewhere in this disclosure for the type of check that you
deposited.

REGCCDIS 2/26/2010 Page 20f 2
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Attachment

Office of the Comptrofler of the Currency

Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

National Credit Union Administration

Joint Guidance on Overdraft Protection Programs

February 18, 2005

The Office of the Comptroller of the Currency (OCC), Board of Governors of the Federal
Reserve System (Board), Federal Deposit Insurance Corporation (FDIC), and National
Credit Union Administration (NCUA), collectively “the Agencies,” are issuing this joint
guidance concerning a service offered by insured depository institutions that is
commonly referred to as “bounced-check protection™ or “overdraft protection.” This
credit service is somefimes offered on both consumer and small business transaction
accounts as an alternative to traditional ways of covering overdrafts. This joint guidance
is intended to assist insured depository institutions in the responsible disclosure and
administration of overdraft protection services, particularly those that are marketed to
consumers.”

Iniroduction

To protect against account overdrafis, some consumers obtain an overdraft line of credit,
which is subject to the disclosure requirements of the Truth in Lending Act (TILA). Ifa
consumer does not have an overdraft line of credit, the institution may accommodate the
consumer and pay overdrafts on a discretionary, ad-hoc basis. Regardless of whether the
overdraft is paid, insfitutions typically have imposed a fee when an overdraft occurs,
often referred to as a nonsufficient funds or “NSF” fee. Over the years, this
accommodation has become automated by many institutions. Historically, institutions
have not promoted this accommodation. This approach has not raised significant
goncerns,

More recently, some depository institutions have offered “overdraft protection” programs
that, unlike the discretionary accommodation traditionally provided to those lacking a
line of credit or other type of overdraft service (e.g., linked accounts), are marketed to

! Federal credit unions are already subject to cerfain regulatory requirements governing the establishment
and maintenance of overdraft programs. 12 CFR § 701.21(c)(3). This regulation requires a federal credit
union offering an overdraft program to adopt a written policy specifying the dollar amount of overdrafis
that the credit union will honor (per member and overail); the time limits Tor a member to either deposit
funds or obtain a loan to cover an overdrafl; and the amount of the fee and interest rate, if any, that the
credit union will charge for honoring overdrafts. This foint guidance supplements but does not change
these regnlatory requirements for federal credit unions.
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consumers essentially as short-term credit facilities, These marketed programs typically
provide consumers with an express overdraft “limit” that applies to their accounts,

While the specific details of overdraft protection programs vary from institution to
institution, and also vary over time, those currently offered by institutions incorporate
some or all of the following characteristics:

e Institutions inform consumers that overdraft protection is a feature of their accounts
and promote the use of the service. Institutions also may inform consumers of their
aggregate dollar limit under the overdraft protection program.

¢ Coverage is automatic for consumers who meet the institution’s criteria (e.g., account
has been open a certain number of days; deposits are made regularly). Typically, the
institution performs no credit underwriting.

+ Overdrafts generally are paid up to the aggregate limit set by the institution for the
specific class of accounts, typically $100 to $500.

s Many program disclosures state that payment of an overdraft is discretionary on the
part of the institution, and may disclaim any legal obligation of the institution to pay
any overdraft.

¢ The service may extend to check transactions as well as other transactions, such as
withdrawals at automated teller machines (ATMs), transactions using debit cards,
pre-authorized automatic debits from a consumer’s accouat, telephone-initiated funds
transfers, and on-fine banking transactions.?

o A flat fee is charged each time the service is triggered and an overdraft item is paid.
Commonly, a fee in the same amount would be charged even if the overdraft item
was not paid. A daily fee also may apply for each day the account remains
overdrawn.

¢ Some institutions offer closed-end loans to consumers who do not bring their
accounts to a positive balance within a specified time period. These repayment plans
allow consumers to repay their overdrafts and fees in installments.

Coancerns

Aspects of the marketing, disclosure, and implementation of some overdraft protection
programs, intended essentially as short-term credit facilities, are of concern to the
Agencies. For example, some insiitations have promoted this credit service in a manner
that leads consumers to believe that it is a line of credit by informing consumers that their
account includes an overdraft protection limit of a specified dollar amaount without clearly

* Transaction accounts at credit unions are called share draft accounts, For purposes of this joint gnidance,
the use of the ferm “check” includes share drafis.
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disclosing the terms and conditions of the service, including how fees reduce overdraft
protection dollar limits, and how the service differs from a line of credit.

In addition, some institutions have adopied marketing practices that appear to encourage
consumers {0 overdraw their accounts, such as by informing consurmers that the service
may be used to take an advance on their next paycheck, thereby potentially increasing the
institutions’ credit exposure with little or no analysis of the consumer’s creditworthiness.
These overdraft protection programs may be promoted in a manner that leads consumers
to believe that overdrafts will always be paid when, in reality, the institution reserves the
right not to pay some overdrafts. Some institutions may advertise accounts with
overdraft protection coverage as “free” accounts, and thereby lead consumers to believe
that there are no fees associated with the account or the overdraft protection program.

Furthermore, institutions may not clearly disclose that the program may cover instances
when consumers overdraw their accounts by means other than check, such as at ATMs
and point-of-sale (POS) terminals. Some institutions may include overdraft protection
amounts in the sum that they disclose as the consumer’s account “balance” (for example,
at an ATM) without clearly distinguishing the funds that are available for withdrawal
without overdrawing the account. Where the institution knows that the transaction will
trigger an overdraft fee, such as at a proprietary ATM, institutions also may not alert the
consumer prior to the completion of the transaction to allow the consumer to cancel the
transaction before the fee is triggered.

Institutions should weigh carefully the risks presented by the programs including the
credit, legal, reputation, safety and soundness, and other risks. Further, institutions
should carefully review their programs to ensure that marketing and other
communications concerning the programs do not mislead consumers to believe that the
program is a traditional line of credit or that payment of overdrafts is guaranteed, do not
mislead consumers about their account balance or the costs and scope of the overdraft
protection offered, and do not encourage irresponsible consumer financial behavior that
potentially may increase risk to the institution.

Safety & Sounduess Considerations

When overdrafis are paid, credit is extended. Overdraft protection programs may expose
an institution to more credit risk (e.g., higher delinquencies and losses) than overdraft
lines of credit and other traditional overdraft protection options to the extent these
programs lack individual account underwriting, All overdrafts, whether or not subject to
an overdraft protection program, are subject to the safety and soundness considerations
contained in this section.

Institutions providing overdraft protection programs should adopt written policies and
procedures adequate fo address the credit, operational, and other risks associated with
these types of programs. Prudent risk management practices include the establishment of
express account eligibility standards and well-defined and properly documented dollar
limit decision criteria. Institutions also should monitor these accounts on an ongoing
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basis and be able to identify consumers who may represent an undue credit risk to the
institution. Overdraft protection programs should be administered and adjusted, as
needed, to ensure that credit risk remains in line with expectations. This may include,
where appropriate, disqualification of a consumer from future overdraft protection.
Reports sufficient to enable management fo identify, measure, and manage overdraft
volume, profitability, and credit performance should be provided to management on a
regular basis.

Institutions also are expected to incorporate prudent risk management practices related to
account repayment and suspension of overdraft protection services. These include the
establishment of specific timeframes for when consumers must pay off their overdraft
balances. For example, there should be established procedures for the suspension of
overdraft services when the account holder no longer meets the eligibility criteria (such
as when the account holder has declared bankruptcy or defaulted on another loan at the
bank) as well as for when there is a lack of repayment of an overdraft. In addition,
overdraft balances should generally be charged off when considered uncollectible, but no
later than 60 days from the date first overdrawn.® In some cases, an institution may allow
a consumer to cover an overdraft through an extended repayment plan when the
consumer is unable to bring the account to a positive balance within the required time
frames. The existence of the repayment plan, however, would not extend the charge-off
determination period beyond 60 days (or shorter period if applicable) as measured from
the date of the overdraft. Any payments received after the account is charged off (up to
the amount charged off against allowance) should be reported as a recovery.

Some overdrafis are rewritten as loan obligations in accordance with an instifution’s loan
policy end supported by a documented assessment of that consumer’s ability to repay. In
those instances, the charge-off timeframes described in the Federal Financial Institutions
Examination Council (FFIEC) Uniform Retail Credit Classification and Acecount
Management Policy would apply.*

With respect to the reporting of income and loss recognition on overdraft protection
programs, institutions should follow generally accepted accounting principles (GAAP)
and the instructions for the Reports of Condition and Income (Call Report), and NCUA
5300 Call Report. Overdraft balances should be reported on regulatory reports as loans.
Accordingly, overdraft [osses should be charged off against the allowance for Ioan and
lease losses. The Agencies expect all institutions to adopt rigorous loss estimation
processes to ensure that overdraft fee income is accurately measured. Such methods may
include providing loss atlowances for uncollectible fees or, alternatively, only
recognizing that portion of earned fees estimated to be collectible.® The procedures for
estimating an adequate allowance should be documented in accordance with the Policy

* Federal credit unions are required by regulation to eslablish a time limit, not to exceed 45 calendar days,
for a member to either deposit funds or obtain an approved loan from the credit union fo cover each
overdrafi. 12 CFR § 701.21(c}(3).

4 For fedenlly insured credit unions, charge-off policy for booked loans is desctibed in NCUA Letfer to
Credit Unions No. 03-CU-01, “Loan Charge-off Guidance,” dated January 2003,

% Istitutions may charge off uncollected overdraft fees against the aliowance for loan and Iease losses if
such fees are reconded with overdraft balances as loans and estimated credit losses on the fees are provided
for in the allowance for loan and fease losses,
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Statement on the Allowance for Loan and Lease Losses Methodologies and
Documentation for Banks and Savings Institutions.®

If an institution advises account holders of the available amount of overdraft protection,
for example, when accounts are opened or on depositors’ account statements or ATM
receipts, the institution should report the available amount of overdraft protection with
legally binding commitments for Call Report, and NCUA 5300 Call Report purposes.
These available amounts, therefore, should be reported as “unused commitments” in
regulatory reports.

The Agencies also expect proper risk-based capital treatment of outstanding overdrawn
balances and unused commitments.” Overdraft balances should be risk-weighted
according to the obligor. Under the federal banking agencies’ risk-based capital
guidelines, the capital charge on the unused portion of commitments generatly is based
on an off-balance sheet credit conversion factor and the risk weight appropriate to the
obligor. In general, these guidelines provide that the unused portion of a commitment is
subject to a zero percent credit conversion factor if the commitment has an original
maturity of one year or less, or a 50 percent credit conversion factor if the commitment
has an original matutity over one year. Under these guidelines, a zero percent conversion
factor also applies to the unused portion of a "retail credit card line" or "related ptan” if it
is unconditionally cancelable by the institution in accordance with applicable law.* The
phrase “related plans” in these guidelines includes overdraft checking plans. The
Agencies believe that the overdraft protection programs discussed in this joint guidance
fall within the meaning of “related plans” as a type of “overdraft checking plan” for the
purpases of the federal banking agencies’ risk-based capital guidelines. Consequently,
overdraft protection programs that are unconditionally cancelable by the institution in
accordance with applicable law would qualify for a zero percent credit conversion factor.

Institutions entering info overdraft protection contracts with third-party vendors must
conduct thorough due diligence reviews prior to sighing a contract. The interagency
guidatice contained in the November 2000 Risk Management of Outsourced Technology
Services outlines the Agencies' expectations for prudent practices in this area.

Legal Risks

Overdraft protection programs must comply with all applicable federal laws and
regulations, some of which are outlined below. Staie laws also may be applicable,
including usury and ctiminal [aws, and laws on unfair or deceptive acts or practices. It is
important that institutions have their overdraft protection programs reviewed by counsel

¢ Issued by the Board, FDIC, OCC, and Office of Thrift Supervision. The NCUA provided similar

guidance to credif unions in Interpretive Ruling and Policy Statemnent 02-3, “Allowance for Loan and Lease

Losses Methodologies and Docmnentation for Federally Insared Credit Unions,” 67 FR 37443, May 29,

2002,

? Federally insured credit unions should calculate risk-based net worth in accordance with the rules

contained in 12 CFR Part 702.

% See 12 CFR Part 3, Appendix A, Scction 3 (b)(5) (OCC); 12 CEFR Part 208, Appendix A, Section IILD.5
{(Board); and 12 CFR Part 325, Appendix A, Section I1.D.5 (FDIC).
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for compliance with all applicable laws prior to implementation. Further, although the
guidance below outlines federal laws and regulations as of the date this joint guidance is
published, applicable laws and regulations are subject to amendment. Accordingly,
institutions should monitor applicable laws and regulations for revisions and to ensure
that their overdraft protection programs are fully compliant,

Federal Trade Commission Act/ Advertising Rules
Section 5 of the Federal Trade Commission Act (FTC Act) prohibits unfair or deceptive

acts or practices.” The banking agencies enforce this section pursuant to their authority
in section 8 of the Federal Deposit Insurance Act, 12 U.S.C. § 1818. Anacior practice
is unfair if it causes or is likely to cause substantial injury to consumers that is not
reasonably avoidable by consumers themselves and not outweighed by countervailing
benefits to consumers or to competition. An act or practice is deceptive if, in general, it is
a representation, omission, or practice that is likely to mislead a consumer acting
reasonably under the circumstances, and the representation, omission, or practice is
aterial.

In addition, the NCUA has promulgated similar rules that prohibit federally insured credit
unions from using advertisements or other representations that are inaccurate or
misrepresent the services or contracts offered.’' These regulations are broad enough to
prohibit federally insured credit unions from making any false representations to the
public regarding their deposit accounts.

Overdraft protection programs may raise issues under either the FTC Act or, in
connection with federally insured credit unions, the NCUA’s advertising rules, depending
upon how the programs are marketed and implemented. To avoid engaging in deceptive,
inaccurate, misrepresentative, or unfair practices, institutions should closely review all
aspects of their overdraft protection programs, especially any materials that inform
consumers about the programs.

Tmth in Lending Act
TILA and Regulation Z require creditors to give cost disclosures for extensions of

consumer credit.”? TILA and the regulation apply to creditors that regularly extend
consumer credit that is subject to a finance charge or is payable by written agreement in
more than four instaliments.

Under Regulation Z, fees for paying overdraft items currently are not considered finance
charges if the institution has not agreed in writing to pay overdrafis.'* Even where the

*15U.8.C. §45.

*9 See OCC Advisory Letter 2002-3 (March 2002); and joint Beard and FDIC Guidance on Unfair or
Deceptive Acts or Practices by State-Chartered Banks (March 11, 2004).

'L'12 CFR § 7402,

15 US.C. §§ 1601 gt seq. TILA ts implemented by Regulation Z, 12 CFR Part 226,

¥ See 15U.S.C. § 1602¢f) and 12 CFR. 226.2¢a)(17), Institations should be aware that whetlser 2 written
agreement exists Is a matter of state law. See, e.g., 12 CFR § 226.5,

Y See 12 CFR 226 4(c}(3). Traditional lines of oredit, which generally are subject to a writien agreement,
do not fall under this exception,
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institution agrees in writing to pay overdrafis as part of the deposit account agreement,
fees assessed against a transaction account for overdraft protection services are finance
charges only to the extent the fees exceed the charges imposed for paying or returning

overdrafis on a similar transaction account that does not have overdraft protection.

Some financial institutions also offer overdraft repayment loans to consumers who are
unable to repay their overdraﬁs and bring their accounts to a positive balance within a
specified time period.” These closed-end loans will trigger Regulation Z disclosures, for
example, if the loan is payable by written agreement in more than four installments.
Regulatl on Z will also be triggered where such closed-end loans are subject 1o a finance
charge

Equal Credit Opportunity Act

Under the Equal Credit Opportunity Act (ECOA) and Regulation B, creditors are
prohibited from discnmmatmg against an applicant on a prohibited bams In any aspect of
a credit transaction.”” This prohibition applies to overdraft protection programs. Thus,
steering or targeting certain consumers on a prohibited basis for overdraft protection
programs while offering other consumers overdraft lines of credit or other more favorable
credit products or overdraft services, will raise concerns under the ECOA.,

In addition to the general prohibition against discrimination, the ECOA and Regulation B
contain specific rules concerning procedures and notices for credit denials and other
adverse action. Regulation B defines the term “adverse action,” and generally requires a
creditor who takes adverse action to send a notice to the consumer providing, among
other things, the reasons for the adverse action,'® Some actions taken by creditors under
overdraft protection programs might constitute adverse action but would not require
notice to the consumer if the credit is deemed to be “incidental credit” as defined in
Reguiaﬁon B. “Incidental credit” includes consumer credit that is not subject to a finance
charge, is not payable by agreement in more thau four ingtallments, and is not made
pursuant to the terms of a credit card account.” Overdraft protection programs that are
not covered by TILA would generally quality as incidental credit under Regulation B.

Truth in Savings Act
Under the Truth in Savings Act (TISA), deposit account disclosures must include the
atnount of any fee that may be imposed in connection with the account and the conditions

% Ror fedeml credit unions, this time period may not exceed 45 catendar days. 12 CFR § 7012 L(6)(3).
1 See 12 CFR 226.4.

715U.,8.C. §§ 1691 etseq. The BCOA is implemented by Regulation B, 12 CFR Part 202, The ECOA
prohibits discrimination on fhe basis of race, color, religion, national origin, sex, marital status, age
(provided the applicant has the capacity to conract), the fact that alf or pant of the applicant’s income
derives from a public assistance program, and the fact that the applicant has in geod faith exercised any
right under the Consumer Credit Protection Act.

19 See 12 CFR §§ 202.2(c) and 5.

19 8ee 12 CFR § 202.3(c).
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under which the fee may be imposed.*® In addition, institutions must give advance
notice to affected consumers of any change in a term that was required to be disclosed if
the change may reduce the annual percentage yield or adversely affect the consumer.

When overdraft protection services are added to an exisiing deposit account, advance
notice to the account holder may be required, for example, if the fee for the service
exceeds the fee for accounts that do not have the service.”" Tn addition, TISA prohibits
institutions from making any advertissment, announcement, or solicitation relating to a
deposit account that is inaccurate or misleading or that misrepresents their deposit
contracts.

Since these automated and marketed overdraft protection programs did not exist when
most of the implementing regulations were issued, the regulations may be reevaluated,

Electronic Fund Transfer Act

The Blectronic Fund Transfer Act (EFTA) and Regulation E require an institution to
provide consumers with account-opening disclosures and to send a periodic statement for
each monthly cycle in which an electronic fund transfer (EFT) has occurred and at least
quarterly if no transfer has occurred.” If, under an overdraft protection program, a
consumer could overdraw an account by means of an ATM withdrawal or POS debit card
transaction, both are EFT's subject to EFTA and Regulation B, As such, periodic
statements must be readily understandable and accurate regarding debits made, current
balances, and fees charged. Terminal receipts also must be readily understandable and
accurate regarding the amount of the transfer. Moreover, readily understandable and
accurate statements and receipts will help reduce the number of alleged errors that the
institution must investigate under Regulation E, which can be time-consuming and costly
to institutions.

Best Praciices

Clear disclosures and explanations to consumers of the operation, costs, and limitations
of an overdraft protection program and appropriate management oversight of the program
are fundamental to enabling responsible use of overdraft protection. Such disclosures
and oversight can also minimize potential consumer confusion and complaints, foster
good customer relations, and reduce credit, legal, and other potential risks to the
institution. Institutions that establish overdraft protection programs should, as applicable,
take into consideration the following best practices, many of which have been
recommended or implemented by financial institutions and others, as well as practices
that may otherwise be required by applicable law. While the Agencies are concerned
about promoted overdraft protection programs, the best practices may also be useful for

012 U.S.C. §§ 4301 et seq. TISA is implemented by Regulation DD at 12 CFR Part 230 for banks and
savings associations, and by NCUA’s TISA regniation at 12 CFR Patt 707 for federally insured credit
UIHOTS.

* An advance change in terms notice would not be requized if the consumer’s account disclosures stated
that their overdraft check may or may not be paid and the same fee would apply,

215 U.8.C. §§ 1693 et seq, ‘The EFTA is implemented by Reguiation E, 12 CFR Part 203,
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other methods of covering overdrafts. These best practices currently observed in or
recommended by the industry include:

Marketing and Communications with Consumers

+ Avoid prometing poor account management. Institutions should not market the
program in a manner that encourages routine or intentional overdrafts. Institutions
should instead present the program as a customer service that may cover inadvertent
consumer overdrafts.

¢ Fairly represent overdraft protection programs and alternatives. When
informing consumers about an overdraft protection program, inform consumers
generally of other overdraft services and credit products, if any, that are available at
the institution and how the terms, including fees, for these services and products
differ. Tdentify for consumers the consequences of extensively using the overdraft
protection program,

¢ Train staff to explain program features and other choices. Train customer service
or consumer complaint processing staff to explain their overdraft protection
program’s features, costs, and terms, including how to opt out of the service. Staff
also should be able to explain other available overdraft products offered by the
institution and how consumers may qualify for them,

¢ Clearly explain discretionary nature of program. If payment of an overdraft is
discretionary, make this clear. Institutions should not represent that the payment of
overdrafts is guaranteed or assured if the institution refains discretion not to pay an
overdraft.

» Distinguish overdraft protection services from “free” account features,
Institutions should not promote “free” accounts and overdraft protection programs in
the same advertisement in a manner that suggests the overdraft protection program is
free of charges,

e Clearly disclose program fees, In communications about overdraft protection
programs, clearly disclose the dollar amount of the fee for each overdraft and any
interest rate or other fees that may apply, For example, rather than merely stating that
the institution’s standard NSF fee will apply, institutions should restate the dollar
amount of any applicable fee or interest charge.

o Clarify that fees count against the disclosed overdraft protection dollar limit,
Consumers should be alerted that the fees charged for covering overdrafts, as well as
the amount of the overdrafl item, will be subtracted from any overdraft protection
limit disclosed.

» Demonstrate when multiple fees will be charged. If promoting an overdraft
protection program, clearly disclose, where applicable, that more than one overdraft
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fee may be charged against the account per day, depending on the number of checks
presented on, and other withdrawals made from, the consumer’s account.

e Explain impact of transaction clearing policies. Clearly explain to consumers that
transactions may not be processed in the order in which they occurred, and that the
order in which transactions are received by the institution and processed can affect
the total amount of overdraft fees incurred by the consumer,

e Tlustrate the type of transactions covered, Clearly disclose that overdraft fees may
be imposed on transactions such as ATM withdrawals, debit card transactions,
preauthorized automatic debits, telephone-initiated transfers or other electronic
transfers, if applicable, to avoid implying that check transactions are the only
transactions coverad.

Propram Features and Operation

e Provide election or ept-out of service. Obtain affirmative consent of consumers to
receive overdraft protection. Alternatively, where overdraft protection is
automatically provided, permit consumers to “opt out” of the overdraft program and
provide a clear consumer disclosure of this option,

o Alert consumers before a transaction triggers any fees, When consumers attempt
to withdraw or transfer funds made available through an overdraft protection
program, provide a specific consumer notice, where feasible, that completing the
withdrawal may trigger the overdraft fees (for example, it presently may be feasible at
a branch teller window). This notice should be presented in a manner that permits
consumers to cancel the attempted withdrawal or transfer after receiving the notice.

If this is not feasible, then post notices {e.g., on proprietary ATMs) explaining that
transactions may be approved that overdraw the account and fees may be incurred.
Institutions should consider making access to the overdraft protection program
unavailable through means other than check transactions, if feasible.

e Prominently distinguish balances from overdraft protection funds availability.
When disclosing a single balance for an account by any means, institutions should not
include overdraft protection funds in that account balance. The disclosure should
instead represent the consumer’s own funds available without the overdraft protection
funds included. If more than one balance is provided, separately (and prominently)
identify the balance without the inclusion of overdraft protection.

¢ Promptly notify consumers of overdraft protection program usage each time
used. Promptly notify consumers when overdraft protection has been accessed, for
example, by sending a notice to consumers the day the overdraft protection program
has been accessed. The notification should identify the date of the transaction, the
type of transaction, the overdraft amount, the fee associated with the overdraft, the
amount necessary to return the account to a positive balance, the amount of time
consumers have to retumn their accounts to a positive balance, and the consequences

10
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of not returning the account fo a positive balance within the given fimeframe, Notify
consumers if the institution terminates or suspends the consumer’s access to the
service, for example, if the consumer is no longer in good standing,

¢ Consider daily limits on the consnmer's costs. Consider imposing a cap on
consumers’ potential daily costs from the overdraft program. For example, consider
limiting daily costs from the program by providing a numerical limit on the total
overdraft transactions that will be subject to a fee per day or by providing a dollar
limit on the total fees that will be imposed per day.

¢ Monitor overdraft protection program usage. Monitor excessive consumer usage,
which may indicate a need for alternative credit arrangements or other services, and
inform consumers of these available options.

» Fairly report program usage, Institutions should not report negative information to

consuimer reporting agencies when the overdrafts are pald under the terms of
overdraft protection programs that have been promoted by the institutions.

This concludes the text of the final Joint Guidance on Overdraft Proteciion Programs.

Il
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Qvardraft Protostion A Gulds for Bankors

OYEEDRAFT PROTECTION
A GUIDRE FOR BANKERS

. Opinlons sbound about overdraft services ~ thoss formalized systems handling

- Non Sufffctent Funds (NSFs) presented on a customer’s sccount, Nessa Feddis,

Senior Pederal Counsel of the ABA, offers her Insights In a recent article stating
" “the basics of bounce protection are sound.” At the same time, the Consumer

Fedgration of America asserts that finsnclal orgsntzations are deliberately entic-
ing consumers to write bad checks® Vendars of ovardraft programs extol thelr
"customer-oriented” virtues, while the naws media present overdraft usars as
piciures of despair. CEQs of some financlal organizations tout the benefits to
thelr customers, whila cthers disparags the practice, Some banking organiza-
tions sign deals with vendors to endorse the programs, while a few publish neg-
dtive opinions shout them. . "

With this wide range of opinfons, it 13 no wonder that many, inside the Industry
and out, question the practice and/or the methods of ovardraft services. Asa '
finaniciel executive, how are you to approsch overdraft sarvices in order to best
serve your customers, shergholders, end the public welfare?

Offesing an overdraft protection program i# a decision unique to each exacutive
and organization, However, somotimes lost in the heat of the debate is the clar-
ity created from & common set of facts. Concerns and fears grow in the
absence of facts. Legitimate queations exist ahout overdraft services, and they
deserve an analytical answer, Why has the overdraft issue arisen so fervently
now and not 20 years age? What are the beneflts or reasons for a formalized
overdraft program at your financlal institution? What are the reguletory com-
pliance components? What are recommended beat practices, and what prac-

. Hees should be more cautiously considered or ever avoided? Furthermore,
concams of the medla and consumer groups alike have mads it clear that therg
are definitely potential risks assoclated with ovardraft progrants, in the event
the bank makes a mistake or “ovar-seaches” in the implementation. '

Before making a deciston, each bank should reyiew any program being consid-
ered with a critical eys tawards what is “right” for the customer and the bank.

We hope that this guide will equip you with the buckground and knowledge
you ne&d 1o make the sight dectsion for your bank.

* Hesm Ethoan Foddst, "PAU e Kt Usalid Sarview?” ABA Exnking Sl Aped 2003, 42

* Contuster Feceracion of Amecika nd Nedorad Coviwner Liw Center, mmnmm How Berks
FPugu ¥ MWMWWWC@W&%HM’HM.M

shmprwvccontupmied ofyoamersppendin) | 2803, pf {17 Seprambee 2003), Section 5,
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The Origing of the “Latae Paymant' Choles

Overall, consumer perceptions about dabt and Jate payments ara changing. -A
fow years aga, sorne consumers counted on "float” to carry them through times

Processing systems, the {ncresssd usage of Internst banking, and the requive-
ments of the Expedited Funds Avallability Act, Ths increased tims to clear s
check that so many counted on beforg 13 no longer thare,

Currently, on most of the bills thar consumers pay on a monthly basts, tha
recipient is given the opportunity to Pay the bill on tims for one amount and
late for a different {higher) amousit, Consumers who chonss to utilize the late
Payment option are aware of the late fee they will pay for this service, While
ong could. certainly argue that this is Rnancisily Imprudeat, it s a chotes that
many makKe on a monthly biasts, ’

Utility compantes such as phone, &as, water, cable, and electric providers made
this adjustment towards late paymems in their policies in_'the 1500s. Prior to
thefr change in approach, these industriss aften faced customer and publie poi-
lcy embarrassmenits when they discontinued service dus to lack of payment, In
order to mest customers’ payment needs, they chenged their spproach, finding
Way$ to serve customers who happenad to ba strapped for cash between pay-
chacks. Below is 2 sample disclosure statement from a utility company that
Allows customers to pay thelr bills at & later date for an additional charge,

. [ - Sample Watar Dtility Pel;iay Htatomang

Payntents: .
Um ents are dus by the 15th of tha manth,
. Uty pamas ace u&‘;ﬂumnmmmmm t1 the door of the Clty Office,

Laia Payegnts:
Paymunty racslved after the 15tk of the month ere considarad fags,
A‘ﬁ?e chirga of $25.00 wifi be added o any bill not pafd by the 15th,

Dicconnoct: .
Utliities wiil be disconnacted 1f paymant Is not recelved by th tast day of the month,
Rﬂ.‘omﬂ Tan is ,zEAMI ’

Yogae 9
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To address customer nesds, vendors today supply what is now well recognized
by consumers: an involee, similar to the one above, which offers one payment
if pald by 2 certain dats, and a highsr amount if psid by & later date, In defin-
ing why customers pald late fees, one utllity study found that & significant seg-
ment did so even though they hava sufficlent finencial resources,?

Bankers may want to consider the way they communitate with thelr customers
tegarding overdrawn accounts. Compare the sample utility bill refarenced
above with the method financial Institutions tommonly use to communicats
with their customers. Non-bank companies typically inform the consumer of
their methods of handling thelr sccount f the event the consumer does nat
meet their obligations on time, and they communicate the fee associated with
this. Thay do not actively.entice customers to pay their bills fate, but they
communicats how the account will e handled should the consumsr pay late,
Contrast this with tha communication sant out by the bank, Whan an Item is
- presented to an account with Insufficient funds to pay the check, the bsnk gen-
trally sends qut 2 terse notice indleating that the custamer did not have the
funds in thetr account to cover the check, The communication usually indj-
cates that, although the bank may have paid the chack, the practice of falling
below the minimum balance In the account (3 not something the bank encour-

ages;

The New Dynamics of Cheoking Assonnts and Customesy
Communrtagéion

" As new payment options have flourished over the past several yeani. the math-
0ds and means in which consumers use chacking accounts have also changed,
Rather than having only checks flow through their checking account, con-
sumers now have many ways to access thelr funds, such-as Internet access,

ATM zceess, etc,

A by-product of having multiple delivery channels is that consumers now need
Better, more specific communication from financial institutions regarding use of
these aceounts, Financial institutions should be aware that in regard to gon-
surners’ attitudes toward late payments, the environment s changing, Banks’
needt to be able to clearly articulate polices so that consumers can niake

* Roager D. Cofion, "Driermining the Con of thttky Lo Chigen,” huty 1984,
n%mmwﬁ-mwm&w&w by

Fage ®
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Informed decisions as well as understand the bank's policy regarding NSF fees
when a customer mistakenly overdraws,

The Dllemma

Many bankars beltove thas 2 vesponse that discourages overdrafts s the accepted -
course of action: Thay belleve that ovardrafting a checking account is simply
“wrong." They beliave that banks should actively discourage overdeahts and they
view NSF foes s “punitive” foes that are designed to discourage the activity,

Cther bankers believe that most of thelr customers are dood customers that will
vitimately elear up their accounts, and that paying an insyfficlent ftem is better
for the customer than rerurning it. Whils not sneouraging overdrafis, these
bankers believe that they are actually helping their customers avold other fees
and providing them a valuobls sarvice when they pay overdrawn items,

Which view is apprepriste? Or more preciusly, whioh visw fe
appraprinta for your bank?

. In many cases, these two views are not mutually exclusive, Bankers do not

want ta actively encourage overdrafts, but they do want o provids good cus-
tomer sarvice whenever and whatever prudent,

HOW FORMALIZED OVERDRAFT
PROTECTION PROGEAMS WORK

The first question you might ask Is, “How do these programs work?” An exal-
ple may help Hustrate the programs’ underlying concepts.

John Smith Is a customer at ABC Bank. John sits down to pay his bills on the
Sth of the month, He gets to his credit card bill and ha notices that the pay-
ment Is du on the 15th, or e can wait and pay it on the Ist of the following
month, in which cass he will be charged a $36 late fos, He decldes o wait snd
pay the credtt card bill late because ha has an unexpected emargéncy expense
that he needs to pay Immediately. John understands “the deal” with the credit
card company = they havs communicated this to him with every bill, John

Fage 18
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- understands that he will incur the late fee, but In spite of this, hemam the
decision to defer tha payment.

John isa't surs how ABC Bank would gensrally handle it if he were to present

-80 NSF ¢heck. In the past he has presented checks that were paid when funds

were not avallable, but hte hus also presanied some that were returned, The

* bank’ corsmunication in both casss was very short and did ot inform John

how they made thalr dacision, Asamxh.lahnbasnacomfmatauas tohow -
thebank might handle the next check be presents. .

Mcmwmmmwmafmovmﬁpmm. Through a
" varlety of tachniques, tha bank communicates elearly with John and gepsrally .
makes him aware of thelr decislon-making process. Whken John Is next faced
with making tha decision of whather ar not to pay the evedit card hill, he now
considers his options. He can continua to pay the bill late as he has on occasion
in the past, or he van go ahead and writs the check to the credit card company
today and have some comiort that the bank will probably pay it. He would pay
tho bank 320 (their NSF fes) vi. paylng the credif card company $36.

The Informed Consumer Effact

By communicating with customers, banks that offer formalized overdraft pro-
tection programs achieve the “Informad Consumer Effect,” helping pasticipants
to meke an, informed decision on how to utilize this service, should the need
arise, Because John is given soms comfort on how hix check will ba handled,
he shifts a fes from the credit card company to the banik and pays Iess in fees,

Just how does & bank communicate with a customer? This is an area where
bankers should proceed with caution. A non-recommended method of commu-
nicating with customers is to markst the service aggressively, A fow bariks put
up billboards, take out radic ads, and do regular monthly statement stuffars,
But as the Office of the Comptroller of the Currency pointed cut in Interpretive
Letter 914 (IL914), this could have the sppsarance thet the bank is attempting
to entlce customers to overdraw thelr accounts, an activity that at best [s
*frowned upon” by consumar groups, end at worst could be consldered an
unsafe practice. At a typical bank, 60% to-70% of the customer base never {or

" rarely) present an Insufficient jtem, and marketing to them Is wastaful,

rPags 11
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However, an effictent, fair, snd conalstent process could glso be considered en
Opportunity for clear communtcation to customers — 5 way {0 enhance & cus-
tomes relationship. Customears are often confusad by the NSF decision-making
process in those barks that do not have a formaltzed program, since there (5
often inconsistency fn paymant of NSF ltems. Banks that offer a formalized
overdraft program have the eppartunity 1o establish consistant Ruidelines for
paying NSF items and to inform and educate customers who use the service,

WHY ARE MORE BANEERS CONSIDERING
FORMALIZED OVERDRAFT PROTEOTIONS -

As of January 2003, the Consurmer Faderation of America estimated that mare

than 1,000 banks in the United States use formalizad overdraft protection pro-
grams, and that nunber is steadily growing ¢ Why are more bankers consider-

* Ing thess programs?

1. A New Definition of Customer Service

One of the most commpn complaints by consumer graups about averdraft pro-
tection sarvices is that banks with these Frograms ere providing “bad™ customar
service. Some consumer groups equate ths paying of overdrafts with “payday”
lending, They believe that paying un overdraR item {s equivalent to taking
edvantage of an uninformed customer. .

However, this seems to ba an oversimplification of a mych broader issue. © _
Thtnk about it from the perspective of your customers ~ wauld they conslder it
hetter customer service If the bank paid their check ar returned it?

Bank smployess also benefit from & conslstent overdraft program that offers
them guidance on haw end when ta cover ovardraft items,’ Sincs they can now
deflne their ovardraft pollcy and explain It to the customer, they can offet bat-
ter customer service, Defined overdraft Program guidelines elfminate banker
and customer confusion and lead to Improved customer service.

2. A Way to Avold Discriminatory Fractices
Organized overdraft protection programs formaHza 2 process that has been han- -

—
'Cmm&dtmw&mﬂ'ﬁam?mmm'&ahnl
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dled informally snd in a discretionary manner In the past, making it more equi-
teble and consistent, In general, banks have historically pald ttems for some
customers and riot paid them for others, basad mostly on & variety of factors,
including account history and the relztionships the customner has with the per-
sonal bankers or CSRy working in the hranch. By using overdraft protection
software and more efficlent automation, the banks that implement these pro-
grams stats that they are attempting to treat all customsrs more fairly.

3. Incrensed Opportunity
Whaen banke formalize theip programs and disclose them, they learn that some
cuisfomers find this to be a valusble service. These customers chpose to write
. chetk a fow days bafore a depoat and pay the NSF fee rather than pay a late fee -
to the check reciplent. They choose the bank option becauss the costs are gener-
" ally Jower than those imposed by the merchant or other payes, and It presents
less of a hassle, Financlal institutions that formalize their process and disclose it
to customers allow their customars to make informed decisions for themsalves,

COMMON CONCERNS

Bankers need to addrese & numbar of concerns befare;.thay decids to implament
such a formal overdraft program. Questions raisad by the madia and con.
sumars groups altke have spawned a varisty af concerns.

Percoptions of “Abnsing” the Customer
1 . .

Media and consumer groups have voiced concerns that some overdraft protsc-
tien programs are by nature decaptive and designed to take advantage of con-
sumers. Othiar madia raporta discuss cases in which banks have allowed cus-
tomers to averdraw with their ATM or debit card, at either the ATM or the
polnt of sele, without notification that they were overdrawing the account or
that thay would be charged a fes. {Reg DD requires fee disglosure at account

opening and on periodic statements,)

It s interesting to note that fn most overdraft discussions the media snd con-
sumar groups often gloss over individual consumer responisibility. Banks only
charge thess fess to consumers that present NSF items. Overdrawing fa a dis-
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cretlonary activity and is completsly avoldable, much liks the dectsion to use a
foreign ATM. In both cases, the service provided Is merely responding to cus-
tomer naed and hehavior, )

Although the uitimate responsibility lies with the consumer, sityatlions may
arise in which a customér becornes overextended and {s unable to pay back the
.overdrawn amount and subsequent fees, As customer service organizations,
hanks should be aware of these slfustions and work with the customer to
resolve the lssus. Any program alfowing chronte overdrafts that put.the cus-
tomer in difffcult financial circumstances mMay szam to take advantage of a cus-
tomer and, of courss, should be avoided. Banks should communicate clearly
and frequantly with thelr customers regarding the status of thely sccount bal-
ance. The bank may then offer the overextended customer & yepayment plam,
peshaps et & low Interest rute, or reduced NSF fess ta help the customer recavar
from the situation. The checking account could be left open and avaitable, as
long ‘a5 the customer rieets their repayment nbligations,

Appearanee of Violnting Credit Laws °

One recent article charged that banks #re "akhﬂng' credit laws when thay pay
overdrafts. The reasoning appiied was that an overdraft is & short-term loan’
and the NSF fee Imposed is interest, Some consumer tdvocates have stated that
overdrafts amount to Ioans with very high interest rates, sometimes exceading. -
1,000%, . '

Thase allegations ignore the fact that many banks charge the same fes whether
the ltem Is patd or réturned, and thare is no differenttal for overdrawing the

- account, More specificaily, at most banks customers do not pay any additfonal
Fea for overdrawing their accounts - thay are only charged a fae for presenting -
an insufficlent itém and the bank subsequently handling the jten.

Credit Jaws apply when a bank axtends credit to a cansumer, According to the
Truth in Landing Act, 15 USC 1601 et seq. (TILA) and its implementing
Federal Reserve Regulation Z, 12 CFR Part 2268, *Credit means the right to
defer payment of a dabt or to Incur debt and defer its payment.” The bank
does not grant & “right” to overdraw; it is 2 discretionary activity on the part of

Page 14
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the bank. Credit laws ha';re not applfed to bank overdraft fees In the past, and
it 13 unlikely that they will in the future,

As stated In the American Bankers Assoclation letter from ABA Chairman-Elact
Ken Fargeson, dated March 21, 2003, “Overdraft protection hzs besn #round
for a long time, but has evolved over the years. Under automated bounce Pro-
tection systams that are now galning in populsrity, banks dlsclose that they may
pay overdrafis up to a Umit—usually between $100 and $500, depending on
the customer. The featurs is typically avatlabls to all those eliglble to open an
dccount. There is no eveditworthiness test as there is for an overdraft line of
credit. A flat fea is charged for the ovardraft, regardiess of the amount.”

Saveral henkers have shown hesttancy toward avardraff protection progrems
because of potential changes to Regulation 2 (Truth in Lending), which would
cause an ovardraft to be considered & loan and relared charges to be Interest for
APR purposcs. For decades, undsr the terms of Regulation Z, regulators hava
not generally considered overdraft fees o be a Ioan when the ftem s pald. Prior
history with other regulations hes zhown that tha Federal Reserva changes
them only after careful consideration,

Moreover, any change In regulation would likely Impact the payment of all NSF
items, not Just those items at banks with formal averdraft programs. It would
"be & very detrimentel changs to consumers for the regulators to alter regula-
tions in such a manner that banks could effsctively no longer pay any ovar-
drafs, .

Ineurring Too Much Risk

It may appear upon initial reviaw tl;at paying overdrafts would Increase the
overall risk levals of s bank. After all, the customer {8 typlcally not required to
contplets any type of application for the service. Most banks do not sufject

customers to a formal underwriting process prior to allowing tha customer to
evardraw their account. The bank typically does not obtain cradit scores,
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Prudent bankers must approach an overdraft Program b3 they would any other
new product or service offering. Analysis of the particuler program must be
performed with the bank's averall risk tolsrance in ming, Acceptably levels of
risk must be determined prior to éntering any program and monitored after
implemeantation,

Most bankers who have Implemented a forma) ovardraft program indfcate that
charge-offs do, in fact, increase. However, they also Indioate that the overall
Iavel of charge-offs Is within acceptable levals of risk and the banefits of the
overdraft program vutwelgh the increasa in charga-offs,

ADDREBSING THE REGULATORY CONCERNS

" Regulstors have expressed converns when reviewing overdraft protection pro-

grams, and all bankess consldering this ssrvice should take care to address
"them, Some of the main {ssues are delineated In OCC Interprative Letter 14

and further defined in the ABA letter dated March 21, 2008, from Ken
Forgeson, ABA Chafrman-Elect. 11914 outlines thres types of regulatory con-
cerns with respect 10 ons particular overdraft protection program, They
include; 1) Compliance Issues, 2) Supervisory Concerng, and 3) Policy Issues,
We recommend studying IL914 in depth and reviewing the concerns of the
OCC with legal counsel. Howaver, thate ars hesic steps bankers can take to be
proactive in addressing these regulatory concerns. ' :

Define the Process Spécifically.

For many ysars banks have pald checks on an inconsistent basis, often tines }
lacking universal guidelines that employees could follow, Often, banks did not
have a formal policy fn place to guide bankers on how and when to cover an
overdraft. Defining the process specifically will help 15 slleviate compliance
‘concerns. Due to simple human nsture, whan paying or returning an overdraft
using only personal discretion as a gulde, inconsistencies wiil result, By apply-
g cansistent criterla scross the board, tha entire pracess should becoms con-
sistently implemanted with all customers. . -
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Use Dstatled Reporting wnd Tracking. )
As part of the banks formal process, the bank should usa detalled reporting and
tracking of accounts In the verdran protection program. This will ensure that
all lavals of managament remain apprised of the program, and that potential
abusers of the sarvice can be spotted and addressed appropriately, including

baing removed from the progranm,

Avold Statements that Seas Like Comniltments. . .
In &)l wrltten communication to customers, be certaln to stay away from state-

' ments that saund ke ahsolute commitments to pay overdrafts, {e.g., "never

ihcur 8 merchant charge egein”). The Office of the Comptroiler of the

Currancy In its Intarpretive Latter 914 {IL814) points out that the Fedars]

Trade Commission Act prohibits deceptive acts or practices, including represen-
tatlons or omissions that are likely to mislead reasonabls consumers, Carefully
word all the bank customer communications to explatn the overdraft process
clearly and directly. Be surs to acknawledgs that the process to pay NSFs is
completely discretionary and that st overdrafts will not be pald sutomatically,

Avold “Enticing” Customiers (o Bagin Presenting NSy,

Studtes have shown that most customers do nat overdraw thair accounts, nor
da they want to, It 2002, Reddon Financial Group estimated that nearly.§0%
of customers have lttle or no interest in NSF sarvices, -Heavy marketirig of an
overdraft protection program could give the appearance that the bank iy
attsmipiing to entice customers who currently do not overdraw accounis to
begin averdrawing them, Aggressive marketing can potentially backfirs, ovan
though the intent may.simply be ta inform the customer of a helpful, new séry-
ice that I8 now available, Instsad, establish sound, customer-service response-
oriented polictes for customers who overdraw their accounts, Above all, do not
state that overdrawing Is an gcceptable practice; offer alternatives, The bank
shioyld alss provide appropriste disclosyres at the ATM and teller window if -
ctustomers are allowed to ovardraw their accounts at those channels,

‘Use the Same Pee for Bath Paying and Returning,

One of the “tests” offered In 1,914 for detarmining if an overdraft fas 11 2 ,
finance charge ar not, s stated under Regulation 2, 1s whether an NS fee Is the
same regardless of whether a check is pald or returned, By charglng the sams
fea In hoth instances, the fes is umlikely to be constdersd a *finance charge."
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Utiltzs Effactive Risk Mansgement Techrilgues, )

Banks that menitor customer behavior can contact those customers who exhibit
excedslve or sbusive usage and inform them of bank programs that can hslp
them manage thetr account balances, This practice ahould Identify customers
who show a serious lack of account managsment so that bank management can
maka decislons on the eustomers continusd invalvemant in the bunk’s aver-

draft program,

RECOMMENDED BEST PRACTIOR
“DO'S AND DON'TH" ,

In addition to taking progctiva £16ps to address regulatory concerns, adhering
to certain “best practices” will help ensurg that an overdraft protection program
takes the right approach. The matn bast practicss that ail bankers should know

include:
Best Prastica “Da's”

1. Da Inform customers that the bank hag othar ways to bandle over-
drafts, such as lines of credit and utomatls transfars, Clear communica.
ton will give customers alf the information they need 1o make an infonged
decision. Let your customers know that the bank has other, potentially less
expensive ways to handle overdrafts, :

2, Do proactively offer an “opt-out” giving the customers @ thofce, Some

3. Do moniter custamer activity, and don't let custoniers abuze the service.
Utilize software taols to generate detailed reports éhat will allow the hank to
track customers who may be #busing the privilege, Constder contacting and

' notifying frequent overdrafters of the toat of thesa services, and suggest & meat.

Ing with bank officers to consider othar alternatives to overdrafting,

PFage 18
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4. Do apply good risk management techniques, using software to monitor
usage. IL914 notes that overdraft protection programs could Incresss a banks
credit risk profile (e.g., higher delinquency and loss ratas) by extending credit
to borrawers who may not have normally qualified for payment of overdrafts or
ovardrafy protection, By uillizing software tools with robust reporting capabill-
tles, you should be sble to minimize this risk and managa it accordingly

5. Do communicats with custoriare often, uslng multiple chanmels (1.¢,, ]
lsttors, phone calls, amail), It is imparative that bankers notify customers as

while they are overdrawn, AsABA Sentor Federal Counsel Neséa Fadds states
in &n April 2003 ABA Banking Journal articls, “A consumer ynderstan ding of
bank practices in this marter is absalutaly erdtical ta avold charges of unfair

*, Plag™  Communteation and sducation of customers will help to dispel the

mystery of the process and enhancea the ovarall customar relal!onsh_]p a5 wall,

Boat Prastios “Don'is™

tion also makes It seem a3 if the bank Is Attempling to éncourage customers
who héve not presanted N5Fs to bigin presenting them,

2, Don't step over the line from o campliance perspective. Regulators may
question programs that give the wrong impression about the 8cope of protec-

ton offersd by the program and in turn oversall its benefits, Whan communi-

- cating with customers, it {s Amportant to use clear, precise, and accurate Jan.

guage that does not attempt to oversell the customer, Keep In mind that this
service 13 discretionary, and therefore avold promisas or words that sound lke

insufficlent checks,” “make & mistake — you're coversd,” and “write & check or

use a1l ATM for more than you Kave in the bank - you're covered” are overly
broad statements, givan the limitations of these programs. -

Fage 1»
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3. Don't atlow mtomu: thcnppmuniq'tonm funds that will put
thalrlocount!ntonnmﬁvahﬂmlt the ATM, through POS, or teller

an additional fee for overdrawing under the elrcumstances, I this is not tech-
nically feasible, the bank should Placa notlces at the ATM or have s policy In
place that doos not allow the custamer to overdraw the account at the ATM,

Banks should not mistead thefr Customers as to the actual balance in their
account and they should clearly present balatices 1o their custormers Ini a format
that is =asy to understand, For example, if the averdraft Jlimit i3 included inan
“avallable balencs,” the tekt on the ATM sereen and receipt should specifically
Hata that the balance Includes the overdraft limit, Mistakes are easily made If
this Information s not communtcaed to the customer clsarly at the Hme of the
transaction. Additionally, banks should considar walving any initlal NSF fees
for customers who inadvertently overdraw thefr chacking eccount due to any
type of confusion at eloctronle channels,

tion guidelines and establish losn logs raseive methodalogies to ensure timely
loss recognltion and estimuted loss caverage, Thig is imperative, Strict luss-
recognition programs ang tracking are recommanded,
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CONCLUDING REMARKE

With the wide rangs of opinions and heartfalt smotions concerning overdraft

" programs, it 18 no wondér that many inside and outside the Industry question
elther the practics or the mathods of overdralt services, In sorting through the
facts and apinions, history ¢en be an excellont gulde. In the May 20, 1981,
1ssue of Business Week, the headlin read, *With the Fed showing no signs of
easing its regylations, banks are doubting the wisdom of offering certificates of
deposit." Believe it or not, thix statement was mads conceming negotiable
CDs] .

Bven the most padestrian of bank products today, eeriificates of dapaosit, ware
once the subject of much debate and concern, Consumer needs often are shead
of regulatory management snd public polfey, Such may be the case with for-
malized overdralt programs, Bankers, Hiowever, must carefully consider all
sides of the farmalizad overdraft Gption to make the best decision for theiy

banks. .

——
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APPENDIX .
- Latter to Bank CEO from the APA Chairman-Ellect,
Date: March 21, 2003 '

To: Bank CEQs
From: Ken Pergeson, ABA Chairmén-Efect

Hundreds of banks are offering automated bounce pratection on checking
accounts, & new version of bankere' traditional practice of paylng overdrafts.
Many ather banks are considering Jt. Thets why I'm writing, Az ABAs .
Chatrman-Bliect and a community banker, I'm hearing o ot of concern about '
. this product and the consequences of offering and promoting it,

Al bankers want a fair return, But bankers also have & responaibility to treat
customers fatrly and provide them with clear, canspicuous digclosures, One
tisleading phrase or questionable ad can desiray your customers’ trust in &
heartbeat, an awfully high price to pay. As one compliance officer wrote about
paying Intarest on {nvestable balances, *Its cute. It legat, Don't do it} When
put under g spotlight, that practice led Congress to enact ths Truth-n-Savings
Act and the Fed to issus Reg DD, That exarnple could be » previsw of coming
attractiorts if bankers don't look carefully before they leap into this,

Consumers like averdraft protection, It can save tham returned-check fees
from creditors or merchants snd aveld tarnishing thelr credit rating In credit
bureaus and databases, But some of thesa products have drawn firs from the
regulators and in the medie—and litigation won't be far behind, as customars
start compladning shout unfalr reatment.

Ovardraft protection has besn around for & long time, but has evolvad over the
years, Under automated bounce protection systems thet are now galning in
Popularity, banks disclosa that they may pay overdrafis up (o & mit—usually
hetween $100 and $500, dspending on the customer. The foature is typleaily
avaflable to all those eligible to open an account, There is no creditworthiness
test sy theve is for an overdraft Hoe of credit, A flat fes is charged for the over-
draft, regardless of the amount. ’
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Before you offer a bounce pratection pioduet. decide if you'd want to defend
the one you're considering in your local Yiewspaper or to your regulstor. To
Pprotect yourself and your institution’s seputation, you should, at 8 minimum;

* Disclase, disclose, disclose, Disclose costs and terms in the agreement fully
and conspicuously, including treatmant of debit card overdrafts. And
disclose charges prominently in statemants,

v v —

* Make clear that the bank Is nqt'pmmising to pay checks, even if the
consumés meats tha criteria for paying an overdraft,

» Do not encourage overdrafts in your marketing materials, advertising ot
comnminications, Some customens have bounced checks because, on
balence inquiries, their bank adds the amount of their overdraft protection -
to their true balance, leading them to believe thay have more than thay do.
Spme bank messages encourage them to use the product anytime,

» Monitor the account for frequent uss of the service, Customars may not ' ‘
understand how ta uss it appropriately. ) v

AUl of these efforts may still not be enough. Dons carefully, automated bounce
protection programs can be good for your customers and for the hanks. But
without understanding how your program will be seen and Judged Ih your
commurnity, in the agencles and in court, it could become your worst night-

ware., It you offer dne, procesd with caution and make-sure you do it right.

Ifyon, havs any questions or concerns, pleas; contact ABA Regulatory Divector
Jim Mclaughlin, st 1-800-BANKERS. .

Fage 24
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Summary fFindings:

Finding 1: Over 50 million Ameticans overdrew their checking account at least once over a
12-month period, with 27 million accountholders incutting five or more overdraft
or non-sufficient funds {NSF} fees.

Finding 2: Banks and credit unions collected nearly $24 billion in overdraft fees in 2008,

Finding 3: Overdraft fee income for banks and credit unions rose 35 percent from
2006 to 2008.

OVERVIEW

l t is now standard practice for most banks and credit unions
to automatically enroll checking account customers in their
most expensive overdraft loan program—one in which the Overdraft fees are
financtal institution generally approves transactions when the most typically triggered
accountholder does not have enough funds to cover them, in
return for a fee of around $34 per overdraft. not by checks, but by
debit card transactions
Banks contend that t_his type of overr.:lraft prot.ection isaservice to  und ATM withdrawals that
their customers, helping them to avoid bouncing checks. They R .
further clatin that the alternative would be to return the check could easily be denied for
unpaid, with the customer incurring an NSF fee from the bank no fee.

and, potentially, a bad check fee from a merchant or a late fee
from a landlord or utility company.

However, the reality is far different than the scenario painted by banks. Overdraft fees are most
typically triggered not by checks, but by debit card transactions and ATM withdrawals that

could easily be denied for no fee.! In addition, common banking practices—such as re-ordeting
transactions from largest to smallest—increase the number of overdraft fees paid by customers mther
than helping them avoid charges,? Institutions also generally place no meaningful limits on how
many fees a customer ean incur within a given period? Finally, because banks generally charge a
fixed overdraft fee regardless of the size of the transaction covered, the fee bears no relationship to
the actual cost to the institution of covering the overdraft. In fact, previous CRL research found
that consumers paid about $2 in fees for every $1 in credit extended if they overdrew their account
using a debit card at a checkout counter.*

These practices are especially alatming given that institutions automatically enroll consumers

into this type of program, even when lower-cost forms of overdraft protection—such as a formal
overdraft line of credit or a link to a savings account—are usually available. Several CRL surveys
have found that an overwhelming majority of respondents, including those who have recently
overdrawn their account, want a chotee about what—if any—form of overdraft program to enrolt in
and prefer that debit card overdrafts not be covered.’

?ﬂg Overdraft Explosion: Bank fees for overdrafts increase 35% in two years
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This report quantifies the number of Americans that have overdrawn their account and are
potentially affected by the abusive practices typical of today’s overdraft foan programs. It also
updates previous CRL estimates of the resulting costs incurred by consumers. To this end, we

utilize results from a recent FDIC study to estimate the number of Americans whose accounts
become overdrawn in a given year, with a focus on those accountholders with five or more incidents
per year. In addition, we also update our 2006 estimate of the total cost consumers pay annually in
overdraft fees and evaluate the dramatic increase in fees over a two-year period.

FINDINGS

Finding 1: Over 50 million Americans overdrew their checking account at least once over
a 12-manth period, with 27 million accountholders incurring five or more overdraft or
non-sufficient funds (NSF) fees.

A recent survey of 39 FDIC-regulated banks holding 6.5 million accounts found that about one of
every four checking accounts became overdrawn at some point over a twelve-month period, and
about one out of seven checking accounts was overdrawn five or more ttmes.®

If we assume one checking account per adult {excluding those who lack a bank account entirely),

an estimated 51 million Americans averdrew their account—and were therefore assessed either

an overdraft or NSF fee—over the past 12 months. Perhaps more troubling, over half of those—

27 million Americans in all—incurred five or more overdraft incidents during the same time period.
To put this number into perspective, more Americans overdrew their account at least five times than
live in the state of Texas. A majority of accountholders in this category significantly exceeded five
overdrafts; nearly two-thirds of these 27 million had ten or more incidents within a one-year period.
Table 1 and Figure 1 below detail our calculations.

Figura 1: Share of tefaf checking accounts that become overdrawn during a year and total accountholders affected
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Table 1: Number of adults affected by overdrawn accounts annually

(A) Total population age 18 and over* 225 millien
(B} Poputation without a bank account®* 28 miltion
{C) Total adults with a bank account (C=A-B) 197 miliion
{D) Adults impacted by at least one overdraft Incident (C*25,7%) 51 million
{E) Adults tmpacted by at least five overdraft incidents (C*13.9%) 27 million
(F) Adults Impacted by ten or more overdraft (ncidants (C*8.9%) 18 million

*2008 Current Poputation Survey, U.S. Census Bureau

*The FDICs Alllance for Economic Inclusion estimates that as many as 28 million people in the United States are
unbanked. .

In previous research, CRL found that consumers who repeatedly overdraw their account are more
likely to be low-income, single, non-white, and renters.” In its analysis of the income and age of
accountholders with overdrawn accounts, the FDIC found that lower-income groups and young
adults age 18-25 were the most likely to incur an overdraft or NSF fee?

Finding 2: Banks and credit unions collected nearly $24 billion in overdraft fees in 2008.

These millions of Americans who overdraw their accounts represent an increasingly significant
source of fee income for financial institutions. Banks and credit unions are not required to directly
report their total income related 1o overdraft and NSE fees; however, the FDIC found that nearly
three-quarters of its banks’ service charge income was the result of overdraft and NSF fees.? Using
this breakdown, we estimate that banks and eredit unions assessed their customers $34.3 billion

in fees when their accounts became overdrawn in 2008, We estimate that 69 percent of this

$34.3 billion, or $23.7 billion, is comprised of overdraft fees alone, '

Table 2: Total overdraft fees collected by banks and eredit untons

(8) Semwice charge income (Banks)* $39.5 billion
(B) Fee income (Credit Unlons)** $6.8 billlon
{CQ) Total service chargeffee income, all banks and credit unfons (A+B) $46.3 billon
(D) Estimated share of {B) and (C) generated by overdraft and NSF fees*** 74%

(B) Estimated total overdraft and NSF fees collected (C*D) $34.3 billlon
(F) Estimated share of (E} attributable to overdraft fees alone 69%

(G) Estimated total overdraft fees alone (E*F) $23.7 billion

*Service charge income as reported in FDIC call report data for 2008,

**Fae income (the equivalent of service charge income for credit unfons) as reported by the National Credlt Unlon
Administration for 2008,

***Based on findings from the 2008 FDIC Study of Bank Overdraft Programs.

These fees are likely to be even higher in 2009, One leading analyst of bank and credit union fees
projects that $38.5 billion in overdraft and NSF fees will be collected this year.' If our current
assumptions hold, overdraft loan fees will comprise nearly $27 billion of this rotal amount, ™

o I e e

3 Overdraft Explosion: Bank fees for overdrafis increase 35% In two years
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Finding 3: Overdraft fee income for banls and credit unions rose 35 percent from 2006

te 2008.

Qur new estimate that consumers paid $23.7 billion in overdraft fees in 2008 represents a 35 percent

increase since our last estimate In 2006, In absolute terms, overdeaft fees increased $6.2 billion in
two years—part of a continuing trend that we have observed since out first estimate in 2004, and

which we expect to continue through 2009,

Figure 2; Increase in overdraft fees over time
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Rising overdraft fees have several underlying sources, First, many financial institutions have
increased the fee per overdraft incident and are more frequently charging additional fees if 2
customer’s account remains overdrawn for several days.”? In addition, some banks no longer
employ caps on the total fees incurred per day, heightening the chances that sotneone with

multiple transactions will pay hundreds of dollars in fees before even knowing their account

is overdrawn.'*

Second, consumets are using debit cards—the
most common trigger of overdrafts—both more
frequently than in the past and for increasingly
small transaction amounts. Teday, nearly
three-guarters of checking account customers
have a debit card, with active card users averaging
17 debit card transactions per month.'* Asa
result, debit card usage has exceeded credit card
usage since 2005, At the same time, the average
debit card transaction size has decreased by about
four percent per year, with mote than a quarter
of all debit card transacttons now conducted for
purchases of less than $10.*” As an analyst from
the First Manhatran Consulting Group has
noted, “the wide adoption of debit cards had

“[The wide adoption of debit
cards had two multiplicative
effects: it increased the
possibillty of a mistake

that would take an account
negative, and it also increased
the number of overdraft events
while the customer was
unagware he had crossed

the tine."

-analyst, First Maphattan
Consulting Group
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two multiplicative effects: it increased the possibility of a mistake that would take an account
negative, and it also increased the number of overdraft events while the customer was unaware he

had crossed the line.”*®

As = result of these trends, setvice charge income, of which overdraft and NSF fees play an
increasingly large patt, has steadily increased.

Table 3: Change in overdraft fees collected, 2006-2008

2006 2008
(A} Sewvice chargeffee income $42.2 blllion $46.3 bitlion
(B} Share of (A} generated by averdraft and NSF feas 60% 74%
Q) Total overdraft and NSF fees collecied $2c.3 billion $34.3 billion
(D} Share of {C} attributable to overdraft fees alone 69% 69%
Total attrlbutable to overdraft fees alone $17.5 bitlion $23.7 billen

DISCUSSION

Overdraft fees eat into the already-strained budgets of working families, with Americans now
spending far more on overdraft fees annually than they do on common household items such as
books, cereal or postage stamps. Americans spend about the same amount on overdraft fees as they
do on fresh vegetables every year, and only a little less than they do on fresh fruit,*®

Figure 3: Annual fees resulting from everdrafis, as compared to coramon household expenditures
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Overdraft fees are charged to people who typically are entolled in an averdraft program without their
consent. In most cases—particularly if they are using debit card—survey results show that consumers
would rather have their transaction denied than be approved in exchange for a $34 fee.?®

:Ig Overdraft Explosion: Bank fees for overdrafts Increase 35% In two years

£
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Table 4: Share of respendents who would prefer thelr transaction be
denled at the checkout counter, If account ovardrawn, amang those with

a preference®
Would prefer to be declined
%5 transaction 80%
$20 transaction® 75%
$£40 transaction 77%

*The average debit card transaction triggering an overdraft fee Is $20.

Overdraft fees triggered by small dollar transactions, most typically
occurring when a debit card is used, are especially pemicious because  For 2008, consumers
the credit extended to cover tlhe shortfall s often far smaller than the were obligated to
overdraft fee charged. In previous research we found that, even when
accounting for overdrafts caused by checks and other triggers, the repay $45 biltion
overall overdraft fees charged exceed the credit extended.” For 2008,  for S21.3 billlon in
we estimate that checking account holders receive only $21.3 billion
in credit for the $23.7 they pay in overdraft loan fees.® Pur another
way, consumers were obligated to repay $45 hillion for $21.3 billion credit.
in extrernely short-term credie.®

extremely short-term

The Federal Reserve is currently considering whether—and how—to provide better consumer choice
about enrollment fn bank overdraft programs.?* As described in our policy recommendations below,
however, regulators must go further to curb existing abuses. In addition, Congress is considering
larger-scale reforms to overdraft loan programs.®®

CONCLUSION & POLICY RECOMMENDATIONS

Each year, over 50 million Americans
overdraw their checking account, paying nearly

$24 billion in overdraft fees. Twenty-seven , oy
million Americans pay five or more overdraft or Financlal institutions approve debit cord

NSE fees each year. The most common triggers of ~ transactions that they could deny for ne
these fees are small debit card transactions that fee; they charge exorbitant fees that bear
could easily be denied for no fee. . ]

no relationship to the cost of covering an
Financial institutions engage in abusive practices  overdraft; they charge excessive numbers

that maximize overdraft fee revenue, They
of overdraft fees over the cotirse of a da
approve debit card transactions that they could f fif fa day,

deny for no fee; they charge exorbitant fees that ~ /MOR th, or year; and they automatically
bear no relationship to the cost of covering an enroll customers in the most expensive

overdraft; they charge excessive numbers of
overdraft fees over the course of a day, month, or overdraft option available.

year; and they automatically entoll customers in
the most expensive overdraft option available.

Fuaiinte Londieg
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As more transactions are conducted through debit cards and banks find new ways to increase their
overdraft charges, the cost to accountholders will climb further Policymakers and regulators can
help protect consumers from abusive features of overdraft loan programs by adopting the following
recommendations:

Prohibit overdraft fees on debit card purchases and ATM
withdrawals, As a limited exception, a fee could be allowed
only if the customer were provided a real-time warning and an
oppottunity to cancel the transaction. Overdraft fees triggered by by debit cards could be
debit cards could be denied for no fee~-the outcome consumers denied for no fee—the
overwhelmingly prefer. As recently as 2004, 80 percent of all
institutions denied debit card overdrafts, and at least one large outcome consurmers
bank and a number of smaller institutions continue to decline overwhelmingly prefer.
debit card transactions that would otherwise result in an
ovetdraft.?” Moreover, the typically small transaction size of debit
card transactions means that accountholders often pay more in fees than they receive in credit.
Overdraft fees on debit card purchases and ATM withdrawals should either be prohibited altogether,
or they should only be allowed if consumers ate provided a real-time warning notifying them that
the transaction will result in st overdraft and telling them the amount of the overdraft fee. Once
this warning is given, the consumer should be given an opportunity to cancel the transaction or use
another method of payment.

Overdraft fees triggered

Require that overdraft fees be reasonable and proportional to the actual cost to the financial
institution of covering the overdraft. On average, overdraft fees exceed the amount of credit
extended, which is particularly troubling given the shott titie period until repayment—usually only
a few days.®® Since banks are able to repay themselves out of the accountholder’s next depasit, these
loans carry a low default visk relative to their high cost, Overdraft fees should he proportional to the
actuz] cost to the institution of covering the overdraft, taking into account the cost of funds, defzult
risk, and a reasonable profit margin, Indeed, a praduct designed to be proportional to the cost to

the institution of covering the overdraft already exists—an overdraft line of credit at a reasonable
interest rate,

Limit excessive overdraft fees. Consumers who overdraw their
accounts frequently may find that overdraft fees beget more
overdraft fees, driving them further into debt and ultimately Policymakers should
making them less able to meet essential expenses. Once a determine what constitutes
customer has paid an excessive number of overdraft fees within
a 12-month period, the financial institution should be required
to provide the customer a longer-term, lowet-cost alternative, but it should be no more
such as an overdraft line of credit, tn order to continue chatging  ¢han six fees per year.
the customer for overdrafts. Policymakers should determine
what constitutes an excessive number of fees, but it should be
no more than six fees per year.

an excessive number of fees,

g‘*j Querdraft Explosfon: Bank fees far overdraits [ncrease 35% in two years
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Prohibit overdraft fees unless the customet has affirmatively consented, or “opted In,” to

the institution’s overdtaft loan program. CRL surveys have found that nearly 90 percent of
accountholders want to choose whether or not to be enrolled in an overdraft loan program,”
Financial institutions should be prohibited from charging an overdraft fee unless the customer has
affirmatively agreed to be enrolied.

Require banks and credit unions to comply with the Truth in Lending Act for overdraft loans
by disclosing their cost in terms of an annual percentage rate, When a financial institution covers
a transaction when there are insufficient funds in an account, they are extending credit to that
customer. Regulators should clarify that overdraft fees are finance charges under the Truth in
Lending Act and require appropriate disclosures to help consumers compare the cost of borrowing
through fee-based overdralt with other alternatives, such as an overdraft line of credit.

Create a Consumer Financial Protection Agency (CFPA) to protect consumers against unfair
practices in the financial services industry. While federal regulators have recognized problems
with overdraft loan practices since the early 20005, meaningful reforms have yet to be required. The
creation of a new agency focused on consumer protection would provide much needed oversight of
products offered throughout the financial services industry, and the CFPA could prohibit abusive
banking practices such as those related o overdraft loans.

Grmar Yo Regoo wints deadiog
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NOTES

[ Debit card transactions {either at the point of sale or ATM) cause 44 percent of toral overdyafts, while checks tripger just 27 percent. See
Eric Halperin, Lisa James, & Peter Smith, Diebit Card Danger: Banks offer little waming and few chaices as customers pay a high price for debit card
owerdrafts, Center for Responsible Lending {January 25, 2007), available ac hutpiffwwsm.esponsiblelending.orgfoverdrafi-loansfresearch-analystsf
Debit-Card-Danger-teportpdf.

2 For an example of haw transaction re-ordering can generate more overdralt fees, see Eric Halperin & Peter Smith, Out of Balmee:
Consumers pay $17.5 billion per year In fees for abusive overdraft loans, Center for Responsible Lending {July 11, 2007}, avatlable at http:/frww.
tesponsiblelending.orgloverdraft-loansfiesearch-analysisfout-of-balance-report-7-10-final pdf ar page 5.

3 While some financinl institutions have recently Jowered the number of overtrafc fees per day a customer can be cherged, these fees con be well
in exccss of $100 daily.

4 [n an analysis of a large database of checking account transections, CRL found that the median overdraft resulting from & debit card
trensaction cost the consumer $1.94 per $[ borrowed. See Eric Halperin, Lisa James, & Peter Smith, Debit Card Danger: Banks offer ittle waraing
and few choices as customears pay a high price for deblt card ovendrafts, Center for Responsible Lending (January 25, 2007}, avatlable at hetpfiwww
responstblelend Ing. org/overdrafe-loansfresearch-analyslsfDebit-Catd -Danger-repurt. pdf,

5 See survey findings in Lestie Parrish, Conswmers Weant Informed Cholee on Ouerdraft Fees and Banking Options, Center for Responsible Lending
{April 16, 2008), available at hetpffwww.cesponsiblelending.orgloverdrafi-loansfresearch-analysisfinal-camvan-survey-4-16-08.pdf and Ouerdraft
Fees and Opting In: A survey of consumer freferences, Center for Responsible Lending {March 2009} available at hetp:ffvww.responsiblelending,
orgfoverdraft-loang/research-anatysislconsumer-preference-opt-in.pdf. In the 2008 survey, 88 percent of respondents reported wenting a cholee as
to whether their debik card overdrafis wonld be cavered, und more than three-quarters preferred debit card tmnsactions resulting in an overdeaft
be declined.

6 FDIC Study of Bank Overdrafe Programs, Federal Depaosit Insumance Corporation {November 2008}, awatlable at hetpffwwv.fdic.gov/bank/
analyticalfoverdraffFDIC1 38_Repare_Final_v508.pdf. Calculations based on Andings in Table IX-11 at page 76.

7 Lisa Jusnes & Pever Smith, Ovendraft Loans: Survey finds grawing problem for constoners, Center for Respansible Lending (Aptil 24, 2006},
avallable at hutp:ffwww.responsiblelending.orgfoverdraft-loans/resenrch-annlysisfip01 3-Overdroft_Survey-0406.pdf.

8 See pages 77-80 of FDIC Study of Bank Overdraft Programs, Federal Deposlt Insutance Cotporarton, {November, 2008}, available at hrpy//
www.fdic.gov/bankfanalytical/overdraftFDIC1 38 Report_Final_v508.pdf.

¢ The FDIC found that, among the financial Institutions it regulates thar parricipated b its survey, overdraft and NSF fees made up 74 percent
of all service charge income. While the FDIC ceutions that chis breakdown may not be epplicable to all boonks and credit unions, several
industry analysts, including Bretran Wonds and Moehs Secvices, have found similar results acrass financial institutions. See FDIC Study of
Bank Overdraft Programs, Pedecal Daposle [nsurance Corporation {November 2008}, avatlable at htep:/iwww.fdic.govfbank/analyticalfoverdraft/
FDIC138_Report._Final v508.pdf.

10 fn en noalysis of n large database of checking account wransacrians, we found that overdraft fees were assessed 69 percent of the time when a
consumer ovenlew thelr account, while NSP fees wete incutred only 3 1percent of the time. See Ertc Halperin & Peter Smith, Our of Balance:
Consumers pay $17.5 biition per year in fees for abusive overdraft loans, Cenrer for Responsible Leading (July 11, 2007), avaflable at hutp:ffvww.
responsiblefending org/overdeaft-loansfresearch-analystsfout-of-balonce-report-7-10-final.pdf.

11 Mike Moebs of Moebs Services, Inc. projects $38.5 billion in overdraft and NSF fees will be collected in 2609, with roughly 70 percent, oc
$27 biltion avtributable to overdraft fees alone. See Ron Lieber & Andrew Martin, Querspending on Debit Cards s @ Boon for Burds, The New
York Times (September 8, 2008).

12 Using cur current assumpiion thay overdraft fees alone comprise 69 percent of total overdraft and NSE fees, we project $26.6 billion in
overdraft fees for 2009 based on Mike Mosbs' projection ($35.8 billon * 69% = $26.6 billion), which apgroximates Moebs' own projeetian of
$27 bitlion.

13 Jean Ann Fox, Fess for Unauthorized Querdraft Leans Keap Going Up at Largest Banks: Gonsumers need better protections 1w safegard bank
accounts, Consumer Federation of Amerlea (July 31, 2009), avatlable at hep:fwww.consumefed.org/pdfsfOD_CFA_bank_fee_survey_
release_2009_final.pdf.

14 Jean Aun Fox, Fees for Unanthorized Overdraft Loans Keep Going Up at Largest Banks: Consumers need better brotections to safeguard bank
accourvs, Consumer Federation of America {July 31, 2009}, avatlable at hupffwww.consumerfed.org/pd(s80D_CFA_bank_fee_survey
release_2009_final. pdf.

{5 Despite Reeession, Card Issuers Expect Debit Growth in 2009: 2009 Debit Issuer Study, commissioned by PULSE, reveals greater PIN debit use and
lower frayd losses, Pulse Nevwork (June 4, 2009), available ar hetps:ffwwwepulsenetwock.comfpublicfupload/fstorage/ileZ50/f1ef2009. Dehi_
Issuer_Study_Release,pdf.

£6 [n 2005, there were 26 billion debit card transsetions, compered to 32 billion credit cards ttansactians, Deblt card usage is expected to

tnereasingly exceed that of credir cards, with a projected 46 btlllon debit card transactions campated to 30 bilton credte cand reansactions by
2012, Daa from The Nilson Report, November 2008, Essue 914,

17 According to the 2007 Federal Reserve Payments Study, the average value per signature debit card transuction decteased by 4.3 percent per
year in constant dollars from 2003 to 2006, end the average value per PIN debit card transaction decreased by 3.9 percent per year during the
same time period. See The 2007 Federal Reserve Payments Study: Noncash payment trends in the Untred States, 2003-2006, Federal Reserve System

% Overdraft Exploslon: Bank fees for overdrafts increase 35% In two years
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(December 10, 2007), available at htipsfenvw.ftbservices.org/files/communications/pdffresearchf2007_payments_study.pdt. The 2009 Debit lsser
Study found that 27 percent of debit card transactions in 2008 were for less than 310, See Despite Recession, Card Isswers Expect Debit Growth in
2009; 2009 Debit Issuer Study, commissioned by PULSE, reveals greater PIN debit use and lower fraud losses, Pulse Network (June 4, 2009), available
at hieps:ffwww.pulsenctwork.com/fpublicfupload/storage/file2 50ffle/2009-Debit_lssuor_Study_Helease.pdf.

18 Recrafting the Checking Accoimt Product Line: Responding to the Unhappily Unbasked, Firse Manhattan Consulting Group {2009).

19 The 2007 Consumer Expenditurs Survey conducted by the Bureau of Labor Statistics finds that households spend, on average, $118 on
teading materials, $143 on cereal, $[52 on pastage rnd stationety, $190 on fresh vegetables, $202 on fresh fruits, and $231 on major appliances.
To caleulate the total consumer expenditures, we multiply these amounts by the 120,171,000 1).5. households, For more information, see hetpsff
wrvwbls.zovfeexf. A similer analysts was performed by consufting firm Oliver Wyman, see Aaran Fine, Andrew Dresner, & David Goldberg,
Insufficient Frnds: The vinlock for deposit fees and implications fur banking instimeions, Oliver Wyman (2009).

20 See survey Andings in Lestie Parrish, Consumers Wane Informed Cholce on Overdraft Fees and Banking Options, Centet for Responsible Lending
(April 16, 2008), available ar huipyffsrww.respensiblelending.orgloverdraft-loansfresearch-analysis/inat-caravan-survey-4-16-08.pdf.

21 Leslie Parrish, Consumers Want Informed Cholce on Overdreft Fees and Banking Options, Center for Responsibls Lending (April 16, 2008),
available et hopyffwww.responsiblelending.orgfoverdraft-loansfresearch-enalysiz/inal-caravan-survey-4-16.-08.pdf.

22 CRL found that banks and credic unions collecred $17.5 billion in overdralt fees in 2006, while only extending $15.8 billion in credit.
See Eric Halperin & Peter Smith, Out of Balmice: Consimers pay $17.5 billion per year in fees for abusive overdvaft loans, Center for Responsible
Lending, (July 11, 2007), available at htep:ffwww.esponsiblelending.argfoverdratt-loansfresearch-analysisfout-of-balance-repost-7-10-final, pdf,

23 In our 2006 stdy, we fourd that credit extended equated to 90.1 percent of toral overdwaft fees, Using these same assumptions for

2008, banks and credir unions colleceing $23.7 billion in overdraft fees would extend oaly $21.3 billion in credic ($23.7 billion * 90.1% = $23.7
billion). See the appendix of Eric Halperin & Peter Smith, Out of Balance: Consumers pay $17,5 billion per year in fees for abusive overdraft loans,
Center for Responsible Lending (july LI, 2007), available at http:fvwwrespansiblelending.ergloverdraft-loans/research-analysisfout-of-balance-
reporr-T-10-final pdf for mechodology.

24 Consumers who overdraw their accounts must repay the amount of credit extended in order to bring theie aceount balance back ahove zero
as well as che fees incurred. This equates to $45 billion dallars ($21.3 billion [n credic + $23.7 billion jn fees).

25 The Federal Reserve ls constdeting ehanges ta Regulatlon B which would tmpact overdraft loan programs, see hrtpsffedocket.access.gpo.
govf2009/pdifES-31184.pdf.

26 Reforms to overdraft kean progrems have been intraduced by Rep. Carolyn Maloney (D-NY) as HR 1456, the Consumer Overdrafc
Protection Fatr Practices Act.

27 For example, in most circumstances, Cleigroup will not approve & debit card transaction or charge an ovesdnt fee if the transaction if the
customer lacks adequate funds.

2B Previous CRL research has found that consumers pay thelr overdraft fees and bring their accounts back above zero within 2-5 days, on
average. See Eric Halperin, List James, & Peter Smith, Debit Card Danger: Banks offer fide waming and few choices as customers pay o high price
for debit card overdiafts, Center for Responsible Lending (January 25, 2007), avaifable at bupyAvww.responsiblelending.orgfoverdraft-loans/
research-onalysis/Debit-Card-Danges-teporr.pdf,

28 Leslie Parcish, Consumers Wane Informed Choice on Overdraft Fees and Banking Obtions, Center for Responsible Lending {April 16, 2008),
avzilable at hrap:/ivww.responsiblelenling orgloverdraft-luans/esearch-analysisffnal-caravan-survey-4-16-08.pdf and Overdraft Fees and
Opting In: A survey of eonsumer preferences, Center for Responsible Lending (Match 2009} avatfable at hutp/fwww.responsiblelending.ong/
overdralt-loansfresearch-unalysisfconsumer-preference-opt-in.pdf.
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